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FOREWORD 


Until a truly uniform and all-pervasive system of international law obtains—and 
perhaps even thereafter, to some extent—the administration of justice will continue 
to be complicated by the possibility that a specific fact situation with foreign as well 
as local incidents will give rise to conflicting rights and duties under the laws of the 
different jurisdictions that it touches. To minimize the confusion and uncertainty 
that this not uncommon state of affairs would otherwise conduce, almost every 
modern state has promulgated, by legislative or judicial action, or both, a well- 
defined body of principles designed to govern the legal settlement of such situations 
in a regular, equitable, and generally predictable manner. These are the rules of 
“private international law” or “the conflict of laws,” and their operation today im 
pinges vitally on all but the most parochial of legal practice. 

The conflict of laws exhibits two complementary facets, two somewhat different, 
but interdependent, approaches to the disposal of conflicts problems: conflict solution 
and conflict avoidance. Traditionally, legal scholars have primarily been preoccupied 
with the former, the clinical approach, the salvage operations indicated after conflict 
situations have arisen. And, indeed, it is along these lines that formal instruction in 
the subject in the law schools has almost exclusively been oriented. 

Yet, it is on the latter, the preventive approach, the techniques of averting conflict 
situations before they arise, that the practitioner who would render effective service 
to his client must rather focus his attention and energies. His primary concern 
must be to foresee possible difficulties and to shield the transaction with regard to 
which his advice is sought from the vagaries that the unexpected or undesired appli 
cation of a particular body of municipal law might entail. Although he will, of 
necessity, advert to considerations of conflict solution in the process, they will dom 
inate his thinking only after his efforts at conflict avoidance have proved unavailing. 
Paradoxically, however, this latter phase of the subject has excited but meager 
scholarly attention. It is, therefore, to a redressing of this misemphasis, to an exam 
ination and elaboration of some of the features of this comparatively neglected aspect 
of the conflict of laws, that this symposium is directed. 

It is at once apparent that on the private level at least conflict avoidance can 
effectively be practiced only within the area in which the principle of party autonomy 
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applies. Thus circumscribed, our contributors have sought to define and evaluate 


some of the techniques that may be employed to this end. But conflict avoidance 
may be pursued on the national and international levels as well. Here, however, 
it seeks the unification of law by international agreement, the enactment of uniform 
legislation, and the adoption of common practices sponsored by nongovernmental 
bodies; and our contributors have expatiated on the problems raised by and the 
far-reaching implications of these facets of the subject too. 

Many factors seem recently to have conspired to enhance the significance of this 
preventive law of conflicts and to promote its more intensive study by scholars and 
practitioners alike—among them, the shrinking of the world that has been effected by 
modern technology, the growing recognition of the interdependence of the nations 
of the world and its citizens, and the proliferation of international contacts, political, 
social, and economic. It is hoped that this symposium, by underlining this develop- 
ment, will help to open new perspectives of legal thought and forge new legal tools 
equal to the challenge of these changing times. 

Me.vin G. Simo. 








CONFLICT AVOIDANCE IN PRACTICE 
AND THEORY 


Crive M. Scumirruorr* 


THe Prostem or Conriicr Avoipanct 


A. Conflict Avoidance and Conflict Solution 
The conflict of laws differs from all other branches of private law in concept and 
content: while the raison d’étre of all other branches of private law is in natural 
human activities and motives, and those branches of law are concerned with the 
regulation of social functions resulting directly from human relations, the conflict of 


laws has its origin in the diversity of the laws existing in various territorial legal units 


and is the artificial product of the law itself. It is natural that people should wish to 


set up families, to own property, to trade, and even that they should commit torts and 
crimes, The social problems resulting from these human activities are regulated by 
family law, the law of real and personal property, commercial law, the law of torts, 
and criminal law. A conflict-of-laws problem, on the other hand, is a complication 
imported into human and social relations by the extraneous fact that the laws of 
different legal units offer different solutions to problems arising in one of the primary 
branches of law. To the layman, the necessity of legal norms regulating family re 
lations, property, contract, torts, and crimes will be obvious, but he will realize the 
necessity for the existence of a secondary branch of law, such as a system of conflict 
norms, only after some explanation and meditation. 

The avoidance of conflict situations has always been regarded as one of the 
major objectives of the law. In the conflict of laws, two approaches are possible 
to the disposal of a conflict problem: the preventive method of conflict avoidance 
and the clinical method of conflict solution. The aim of the former is to avoid a 
situation in which a conflict of laws is likely to arise, by the use of a localization or 
other avoidance device. Conflict solution, on the other hand, is concerned with the 
judicial or legislative solution of a conflict problem which has arisen in a particular 
legal relationship; the aim here is to provide rules which dispose of the conflict issue 
in a smooth and just manner. It is obvious that every municipal system of conflict 
rules combines elements of conflict avoidance and conflict solution, and, further, that 
conflict avoidance can be practiced mainly in areas governed by facultative legal 
norms—1.c., in the province of the autonomy of the parties—while conflict solution is 


*LL.D., Universities of London and Berlin. Of Gray's Inn, Barrister-at-Law; Lecturer in Legal 
Studies, The City of London College. Author, Ture Pxorisn Conriicr or Laws (3d ed. 1954); Tue 
Export Trane (3d ed. 1955); Tue Sace or Goons (1951); Lecat Asprors or Export Sarees (1953) 
Joint Editor, Currry, Conrracrs (21st ed. 1955). General Editor, Bustny Law AND ADMINISTRATION 


(1951); The Business Law Review 
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normally the only method by which problems arising in the area of compulsory, 
as opposed to facultative, norms can be disposed of. 

The distinction between conflict avoidance and conflict solution requires further 
amplification. It is clear that a choice-of-law clause in a contract is a typical avoid- 
ance device, though, in the eyes of the modern commercial lawyer, in some instances, 
a crude and only partially effective one. It is equally clear that a normal conflict dis- 
pute—e.g., the question whether a charter-party in the English language and form, 
under which an Italian ship is chartered by French charterers for the carriage of 
goods from a French to an Italian port, is governed by Italian, French, or English 
law'—is a question of conflict solution. Similar is the position with respect to 
statutes. An act* giving effect to an international convention, such as the Carriage 
of Goods by Sea Act, 1924," or the Carriage by Air Act, 1932,* is—like the interna- 
tional convention itself—an instrument of conflict avoidance; while enactments such 
as the Wills Act, 1861° (Lord Kingsdown’s Act), or section 72 of the Bills of Ex 
change Act, 1882," provide solutions for conflict problems in contentious and non 
contentious matters, Sometimes a statute may serve both purposes. Thus, the 
Matrimonial Causes Act, 1950,’ provides in section 18(3) that in proceedings for the 
dissolution of a marriage instituted in the English courts by a wife satisfying certain 
residential qualifications, issues of substantive law shall be determined in accordance 
with “the law which would be applicable thereto if both parties were domiciled in 
England at the time of the proceedings”; this provision serves both the general 
purpose of avoidance and the special one of solution in a particular conflict issue. 

The relation between the avoidance and the solution of conflict problems is nat- 
urally close. The practitioner who plans a conflict-avoidance device has to study the 
sources of conflict solution that he will find in the statute book, the law reports, and 
textbooks; and, since various legal systems are involved, he has to be well versed in 
the comparative method if he wishes to make the avoidance device truly effective. 

Traditionally, the conflict systems of the common-law countries are essentially 
founded on rules of conflict solution, and little emphasis is laid on conflict avoidance. 
This is attributable to the fact that the common-law jurist regards judicial pro- 
nouncements as the main source of law and considers it his task to construct upon 
them a logical system of legal prescripts, except in areas covered by statutes, which, 
in the province of the conflict of laws, are few and far between. This preoccupation 
with conflict solution obscures, however, the reality of the practitioner’s work in 
matters likely to lead to a conflict of laws. Counsel advising on an export or import 


transaction, on international monetary obligations, on the international organization 


of corporate business, on the creation and management of international public utili- 


' These are the facts of The Assunzione, [1954] P. 150 (C. A.), in which, incidentally, it was held 
that Italian law applied 

*-All references are to United Kingdom acts unless stated otherwise. 

"14 & 15 Guo, 5, c. 22. *22 & 23 Gro. 5, c. 36. 

24 & 25 Vier. c. 114 "45 & 46 Vicr, c. 61. 


"14 Gro, 6, ¢ 25 
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ties, on trusts of movable property or on succession planning having a foreign 
complexion, on insurance and reinsurance extending over several jurisdictions, on 
world air law, or on the international protection of patents, trade marks, or other 
industrial and artistic property is at least as concerned with the avoidance of a 
conflict situation as with conflict solution. His problem is to provide sufficient legal 

and sometimes extralegal—safeguards to prevent the transaction which he has to 
plan from foundering on the rocks of a national conflict system. 

Moreover, three tendencies in the general political and economic development 
in the years following the Second World War have created an atmosphere favorable 
to conflict avoidance, First, in western Europe, the rigid system of national sov 
ereignties, which in the nineteenth and first half of the twentieth century gave rise 
to an overrefinement of modern conflict law, has begun to soften up and to give way 
to the grouping of states in supranational regional organizations.” Secondly, intet 
national corporations of one sort or another are making an increasingly insistent ap 
pearance in modern economic life.” Hereunder fall not only governmental agencies, 
such as the Bank of International Settlement, the Bank for International Recon 
struction and Development, the International Monetary Fund, and the European 
Coal and Steel Community, but likewise corporate bodies which constitutionally 
are closer to the ordinary national business corporation. Thus, as Professor Batiffol 
informs us,'® the project of a European company enjoying corporate status in all 
countries which are members of the Council of Europe is, at present, under considera 
tion. These companies, which will have as members citizens or governments of 
different countries, will be used for holding concessions in the nature of public 
utilities extending over several European countries, and European status will be 
conferred on them by a convention concluded between the countries directly in 
terested in the company. From the functional point of view, international public 
corporations, private corporations granted international status, and foreign corpora 


tions of the traditional type are all instruments of conflict avoidance, although 


operating on different levels. Thirdly, as the result of the development of modern 


aviation, telecommunications, and nuclear power, the world is rapidly assuming 
parochial character, and a situation is created in which the social and commercial 
contacts between nations and their citizens are becoming much closer than ever 
before in the history of mankind. These developments will influence the practical 
and theoretical character of all national conflict systems; they will lead to a greater 


*The Treaty Relating to a Uniform Law on the Conflict of Laws, concluded at the Hague between 
Belgium, the Netherlands, and Luxembourg on May 11, 1951 (the so-called Benelux Treaty, not yet in 
force), and the five Draft Conventions accepted by the Seventh Session of the Hague Conference 
Private International Law are encouraging signs in that direction, See Crive M. Sesmerrrnore 
Enoiisn Conrricr or Laws 17 (ad ed. 1954). 

"On public international corporations, see Friedmann, The International Public Corporation, ¢ 
Mopvern L. Rev. 185 (1943); Schmitthoff, The International Corporation, 40 Traxsscrions ov THh 
Grorius Sociery 165 (1944); Parry, The International Public Corporation, in Tin Puntic Componary 
495 (Friedmann ed. 1954) 

 Batiffol, Conflict Avordance in European Law, infra §5 
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emphasis upon conflict avoidance than has been attributed to this discipline hitherto. 
In the practice of private international law, conflict avoidance, particularly on the 
international and the private level, will become a discipline equal in status to that 
of conflict solution. In the theory of the conflict of laws, due recognition of conflict 
avoidance may possibly open a new perspective of the subject and encourage a 


more modern and less historically conditioned approach to it. 


B. Levels of Conflict Avoidance 

Conflict avoidance can be pursued on three levels: international, national, and 
private, 

1. Conflict on the International Level. 

Conflict avoidance on this level assumes two forms: states may enter into an 
international treaty or convention by which they undertake to introduce uniform 
legislation and may give these international agreements legislative force in their 
municipal jurisdictions; or nongovernmental bodies, such as the International Law 
Association or the International Chamber of Commerce, may suggest uniform rules 
for general adoption by business associations or for incorporation by individual con- 
tracting parties into their contracts. 

Illustrations of international conventions aiming at uniformity of law are the 
Brussels Convention of 1924, adopting the Hague Rules of 1921 on Bills of Lading; 
the Warsaw Convention of 1929 for the Unification of Certain Rules Relating to 
International Carriage by Air, which it is proposed to amend by the Draft Proto- 
col of September 28, 1955, adopted by the Hague Conference of Members of the 
Warsaw Union and the International Civil Aviation Organization (1.C.A.O.);" 
the Protocol on Arbitration Clauses, 1923, and the Convention on the Execution 
of Foreign Arbitral Awards of 1927;'* the Geneva Uniform Laws of Negotiable 
Instruments of 1930 and 1931;'* and the draft of a uniform law concerning in- 
ternational sales of goods proposed by the Rome Institute for the Unification of 
Private Law.'* Illustrations of rules suggested by international nongovernmental 
bodies for adoption by trade associations or individual contracting parties are 
the York-Antwerp Rules, 1950,'° of the International Law Association; or !nco- 
terms,'® and Uniform Customs and Practice for Commercial Documentary Credits," 
both sponsored by the International Chamber of Commerce. 

The fundamental distinction between these two types of conflict avoidance on the 


'* See Verplaetse, Proposed Changes in the Law of Carriage by Air, 4 Bus. L. Rev. 95 (1956). 

*® See the Arbitration Act, 1950, 14 Gro. 6, ¢. 27. 

Which are given legislative force in many European countries, but not in the United Kingdom. 

* See Gutteridge, An International Code of the Law of Sale, 14 Brrr. Y. B. Int’: L. 75 (1933), 
and The Unification of Private Law, 20 Burir. Y. B. Int't L. 47 (1939); Ernst Raper, Das Recur pes 
Warenkaurs (1936) 

See Ricuarp Lownpres ano G. R. Ruporr, Tue Law or General Averaces AND THE York 
Anrwere Ruces (8th ed. 1955). 

** INTERNATIONAL CHAMBER oF Commerce, INcoreRMs (1953). 

‘TInreRNaTIONAL CHamMper op Commrace, Unitrorm Customs Aanp Practice ror COMMERCIAI 


Documentary Crepirrs (1951 Revision) 
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international level is that the former has a binding effect on parties in the various 
countries which have embodied these measures into their municipal legislation, and 
in so far, the inaccurate but descriptive phrase “international legislation” is justified; 


* within the autonomy of the 


whereas measures of the latter type are, on principle,' 
contracting parties and do not apply unless adopted by them. 

Gutteridge classifies the attempts at unification of law in the international sphere 
into 

a. complete or incomplete, 

b. bilateral, multilateral, or regional, 

c. internal or external, and 

d. entire or partial, 
and explains these distinctions in the following passage :'" 


It may be complete or incomplete, according to the extent to which it has been found 
possible to unify all the conflicting rules or, as the case may be, to secure the adoption of 
the unified rules by all of the countries concerned. It may also be bilateral or multilateral. 
Bilateral unification is confined to the laws of two countries, whilst multilateral unification 
embraces the laws of several countries. Where the process is confined to the rules of 
certain neighbouring countries it is sometimes referred to as regional unification, There 
are many other aspects of unification. It may, for instance, be internal or external; in the 
first case its object is to do away with conflicts of law existing within the territorial area 
of a single state; in the second case it is designed to secure uniformity of rule between 
the laws of several states. Examples of internal unification are to be found in the Uniform 
Laws of the United States and in the Swiss codes, and of external unification in the 
Brussels Conventions on Maritime Law and the Geneva Uniform Laws on Negotiable 
Instruments. Unification may also be entire or partial. If it is entire, the various systems 
concerned abandon their national rules and adopt the unified rules for all purposes, If it 
is partial, each system retains its own rules for the purpose of adjudication in disputes 
of a domestic character, and confines the application of the unified rules to disputes 
containing some foreign element, such as the residence of the parties in different jurisdic 
tions or the situation of the subject-matter of the dispute in a foreign country, The 
Geneva Uniform Laws on Negotiable Instruments illustrate “entire” unification, whilst the 
Warsaw Convention of 1929 on the Carriage of Goods by Air affords an example of 


“partial” unification. 


Gutteridge mainly analyzes the nature and characteristics of unified law and 


explains the mechanism of unification”’ but notes the effect of unified law as a means 


of conflict avoidance merely in passing.”’ A clear indication of that effect is con 


tained in Professor Vallindas’ Autonomy of International Uniform Law:”* 


As is, the substantive sphere of International Uniform Law extends, prima facte, over 
municipal law and does not encompass international law, but—and here it differs from 


8 In practice, this autonomy is limited in the cases in which recommendations of international non 
governmental bodies have been accepted by trade associations which impose on their members a duty 
to adopt the recommendations See infra 449 

19H OC. Gurrertpcr, Comparative Law 154 

2° Id. at 145-54. 

*1 Id. at 154 


228 Revue Heciéniovue pe Drorr InTeRNATION 
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private international law—International Uniform Law does not attempt to regulate in- 
ternational intercourse by harmonizing the co-existence of differing municipal laws. On the 
contrary, it aims at the elimination of the differences themselves. 


This observation that international uniform law aims at the “elimination of the 
differences” between municipal laws is a clear recognition of the character of that 
type of law as a means of conflict avoidance. Professor Vallindas makes an eloquent 
plea for the teaching of international uniform law: he suggests that it should become 
a “new and separate branch of legal research and instruction” and should be taught 
on an “independent basis.”** While the present writer respectfully agrees that the 
teaching of the principles and procedure of international uniform law is a matter of 
great importance, it is thought that this branch of law forms part of the broader 
discipline of conflict avoidance and should be included into what Professor Vallindas 


calls private international law lato sensu." 


2. Conflict Avoidance on the National Level. 

That statutes of a sovereign exercising jurisdiction over several legal units aim 
at conflict avoidance on an internal level is a fact too well known to require elabora- 
tion. In the United States of America, this tendency is evinced by measures as 
dissimilar in nature as the “full faith and credit” clause of the Constitution®® and the 
attempts at securing adoption of uniform laws in the various state jurisdictions, of 
which the Uniform Commercial Code*® is a recent example. In the British Com- 
monwealth, legislation corresponding to the United Kingdom British Nationality 
Act, 1948,"" is adopted by the self-governing dominions;** and in the United King- 
dom itself, examples of unified legislation are provided by the Factors Acts and the 
Sale of Goods Act, 1893.7 

Conflict avoidance on the national level is further practiced by the national courts. 
Since an international convention adopted by national legislations does not normally 
provide that disputes between private litigants relating to the interpretation of the 
convention shall be decided by a forum commune, it depends on the interpretation 
of the convention in the national courts of the signatories whether the unity of law 
is maintained or wholly or partially lost, The national courts are, thus, the guardians 
of international unity of law. The English courts are fully aware of this problem 

"Id, at 13. 

"Id. at 12. 


*°U. S. Consr. art. IV, § 1. 

** For extended critical discussion of this proposed legislation, see the symposium at 16 Law & 
Conremp, Pros. 1-343 (1951). 

"Tir & 12 Gro, 6, c. 56. 

* E.g., Ceylon Citizenship Act, No. 18 of 1948; Canadian Citizenship Act, 1946, 10 Gro. 6, c. 15; 
Australian Nationality and Citizenship Act, No. 83 of 1948; New Zealand Citizenship Act, No. 15 of 
1948; South African Citizenship Act, No. 44 of 1949. 

** 66 & 57 Vier. c. 71. The Factors Act, 1889, 52 & 53 Vicr. c. 45, does not extend to Scotland, 
but, by the Factors (Scotland) Act, 1890, 53 & 54 VicT. c. 40, was so extended; and the original 
Sale of Goods Bill of 1891 did not apply to Scotland, but later, after some adaptation, was extended to 
that part of the United Kingdom. The Act of 1893, thus, unified the sales law of the whole of the 
United Kingdom. 
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and so, when called upon to interpret a statute embodying uniform international 
legislation, will interpret it in the interest of uniformity as far as the English rules 
relating to the construction of statutes allow. Thus, Lord Macmillan said in Stag 
Line v. Foscolo Mango, a case concerned with the interpretation of the Hague 
Rules embodied in the Carriage of Goods by Sea Act, 1924:°° 

It is important to remember that the Act of 1924 was the outcome of an International 
Conference and that the rules in the Schedule have an international currency. As those 
rules must come under the consideration of foreign Courts it is desirable in the interests of 
uniformity that their interpretation should not be rigidly controlied by domestic precedents 
of antecedent date, but rather that the language of the rules should be construed on broad 
principles of general acceptation. 


And Lord Atkin said in the same case :*! 


For the purpose of uniformity it is, therefore, important that the Courts should apply 
themselves to the consideration only of the words used without any predilection for the 
former law, always preserving the right to say that words used in the English language 
which have already in the particular context received judicial interpretation may be pre 
sumed to be used in the sense already judicially imputed to them. 


Similar rules of construction apply where an Act of Parliament of the United 
Kingdom might be interpreted differently in the English and the Scottish courts. 
Lord Goddard, C. J., observed in one case :** 


It is no doubt desirable that where an Act of Parliament applies on both sides of the 
border the constuction placed on it by the courts in both countries should be the same. 


Another interesting illustration of conflict avoidance on the national level oc- 
curred in Inland Revenue Commissioners v. City of Glasgow Police Athletic Assoct- 
ation,*® where the House of Lords, in an appeal from Scotland, held that the Eng- 
lish law of charities, for the purposes of income tax legislation and for them alone, 
had to be regarded as part of the law of Scotland and not as foreign—se., English 
law. The English law of charities had, therefore, not to be proved as a fact in the 


Scottish courts. 

The instances of conflict avoidance on the national level can, thus, be arranged in 
three classes: avoidance of an internal conflict between the laws of several legal units 
under the jurisdiction of the same sovereign; avoidance of loss of international uni- 
formity by the different national interpretation of international agreements; and 
avoidance by an express provision that a particular law shall apply—e.g., in the Glas- 
gow Police Athletic Association case, the English law of charities gua Scots law, and 


*° (1932] A. C. 328, 350. 

*' Id. at 343. On the general construction of the Carriage of Goods by Sea Act, 1924, by the 
English courts, see Tuomas E. Scrutrtron, CHarrerparties AnD Bits or Lavina 45% (16th ed. 1955) 
R. P. Cotinvaux, Tue Carriace or Goons By Sea Act, 1924, at 20 (1954). On the reference to the 
French text of the Hague Rules, see further Singleton, L. J., in G. H. Renton & Co. Ltd. v. Palmyra 
Trading Corp. of Panama, [1956] 2 Weekly L. R. 232, 250. 

*® Newman v. Lipman, [1951] 1 K. B. 333, 337. The learned judge repeated the same observation 
in Cording v. Halse, [1955] 1 Q. B. 63, and Watson v. Nikolaisen, [1955] 2 O.B. 286 

** 11953] A. C. 380, 393. 
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under section 18(3) of the Matrimonial Causes Act, 1950, which was mentioned 
earlier, English law as the substantive law of the divorce. 

It is tempting to include into the subject of judicial conflict avoidance the many 
instances in which the courts, when deciding an issue, are guided by the desire 
to avoid different decisions in different jurisdictions. ‘The modern rule of reciprocity 
with respect to divorce proceedings, developed by the English Court of Appeal 
in Travers v. Holley, and applied by Barnard, J., in Carr v. Carr,” is an illustra- 
tion of this tendency. According to the rule in Travers v. Holley, the English 


courts will recognize a divorce decree of a foreign court which is not the court of 


matrimonial domicile but which founds its jurisdiction on a residential qualification 
of the wife that is substantially the same as the residential qualifications provided 


by the English statute law.*° That the courts, when deciding a conflict issue, should 


aim at avoiding a different solution of the same conflict problem in different juris- 
dictions, is neither new nor surprising. The same tendency is noticeable in the 
well-known rule that in certain cases, the English courts abandon, in conflict matters, 
the municipal classification of property into real and personal property and adopt 
the classification into movable and immovable property, “in order to arrive at a com- 
mon basis”®’ with other systems of jurisprudence. However, these problems pertain 
to conflict solution, and not to conflict avoidance in the sense in which that term 


is used here. 


3. Conflict Avoidance on the Private Level. 

This is the domain of the legal practitioner engaged in the planning of business 
or other transactions having a foreign complexion, While international conflict 
avoidance is the preserve of jurists, governments, and legislators, conflict avoidance 
in commercial and other relations of private law is regarded by the practitioner as 
the field of preventive law of conflicts par excellence. 

On the private level, conflict avoidance is founded on the principle of party 
autonomy, which most, but not all, national laws admit with respect to many legal 
transactions. A lawyer intent on introducing a localization or other avoidance device 
into a legal transaction has first to ascertain the extent to which party autonomy is 
admitted in the various jurisdictions with which the transaction is connected. As 
Professor Yntema points out, in some countries (England, France, Germany, Italy, 
and others), the concept of party autonomy is fairly wide, while in others it is 
restricted (the Latin American countries, except Brazil), doubted (the Netherlands), 
or rejected (apparently Russia).** Characteristic of the restrictive tendency is the 
regulation of article 5 of the Additional Protocol to the Treaties of Montevideo of 

** 11953] P. 246 (C. A.) [1955] 1 Weekly L. R 


** But this rule does not apply where the foreign requirements as to residence are not th 
in English law. Dunne v. Saban, [1955] P. 17% 

"Per Farwell, J., in Re Hoyles, [1911] 1 Ch. 179, 186 ec also Pearson, J., in Jabbour v. 
Custodian of Isracli Property, [1954) 1 Wee I ; 

* Yntema, futonomy” in Choice of Law, 1 Am, J. Comp. L. 341 (1952); Contract and Conflict of 
Lau futonomy” and Choiwe of Law in the United States, 1 N.Y... Forum 46 (1955) 








Practice AND THEORY 437 


1940, which provides that the jurisdiction and the law applicable by virtue of the 
treaties shall not be modified by the will of the parties except as such law authorizes. 
Professor Yntema rightly observes that the regulation of article 5 “is designed to 
remove the question of autonomy from conflicts law to be decided in accordance 
with the indicated domestic law.”** 

It is interesting to note that conflict avoidance in matters of contract may be 
practiced both in the field of party autonomy and in ,that of restriction or exclusion 
of it. In the former, it is carried out on the private level—e.g., by adoption of a 
choice-of-law clause—and in the latter, it may be done on the international or 
national level, as is demonstrated by the position under the Additional Protocol and 
the Russian solution, respectively. 

In England, as far as contracts are concerned, a liberal and very wide interpre 
tation is given to the concept of party autonomy. ‘The locus classicus is the famous 
statement of Lord Atkin in Rex v. International Trustee:*° 
The legal principles which are to guide an English Court on the question of the 
proper law of a contract are now well settled. It is the law which the parties intended 


to apply. Their intention will be ascertained by the intention expressed in the contract, 
if any, which will be conclusive. If no intention be expressed the intention will be pre 
sumed by the Court from the terms of the contract and the relevant surrounding circum 
stances. 


This statement has been quoted in many decisions, particularly of recent date.*! 
The theoretical dispute whether the doctrine of the proper law is founded on the 
subjective, or intention, theory or the objective, or connection, theory is decided by 
the English courts in favor of the former, which means, in practice, that the parties 
are at liberty to elect any legal system—even if unconnected with the contract—pro 


vided their choice is bona fide and not contrary to the public policy of the lex fori.” 


The adoption of the subjective theory is a matter of commercial necessity in England 


since many merchants from overseas submit contracts to arbitration by English in 
ternational commodity associations, although, apart from the adoption of the Eng 
lish contract in which the arbitration clause occurs, the transaction has no con 
nection with England. 

The concept of party autonomy, where admitted in a municipal conflict system, 
applies not only to the choice of the proper law of contract, but likewise, though to 
a limited and qualified extent, to inter vivos trusts of movables*® and succession 


planning.“* Moreover, that concept exists likewise in the law of corporations. Where 
*° Id. at 350. 
” Eg Pp The Metamorphosis 
L. R. 929, 932; [1954] 2 Weekly L. R 
My J. Smits Import-Export v. English Exporters, 
*? Vita Food Products Inc. v. Unus Shipping Co., [1979 
the objective theory, see Scumirruorr, op. cit. supra note 8, at 107 
** For a more detailed discussion of this aspect, see Dean, Conflict Avoidance in Inter Vivos Trusts 


*° 11937] A. C. 500, 529 
[1953] 1 Weekly L. R. 543, 547; The Assunzione, [1953] 1 Weekly 
34, 249, 254, 261; [1954] P. 150 (C. A.); N. V. Handel 
{1955 2 Lloyd's Rep 69 
1A. ¢ 17" (P. C.) On the ubjective and 


of Movwables, infra 484-98 
** This matter is developed more extensively elsewhere in this symposium ce Scoles and Rheinstein 


Conflict Avoidance in Succession Planning, infra 499-542 
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a corporation intends to extend its activities to a country other than that in which 
it is incorporated, normally two courses are open to it: either it may operate in that 
other territory as a “foreign company”—e.g., in the United Kingdom, after having 
established a place of business within the jurisdiction, it becomes an “oversea com- 
pany,”*” which has to register certain particulars, file balance sheets with the English 
Registrar of Companies, and comply with other statutory requirements; or it may 
incorporate a so-called “foreign subsidiary” in the other territory and exercise pro- 
prietary or managerial control, or both, over it. 

Further, a considerable degree of party autonomy exists in the choice of the 
forum in which legal proceedings are taken. It is well known that the lex fori 
normally governs matters of procedure and that that rule leaves little room to party 
discretion, That, however, is not meant here. It is the choice of the forum, itself 
which is often within the discretion of the parties. Thus, the plaintiff has a choice 
of forums where an international monetary obligation provides for several loci solu- 
tions. For example, in Rex v. International Trustee, there were in issue 5'4°/, 
Gold Dollar Bonds of the United Kingdom which were repayable in New York or, 
at the option of the holder, in London. In view of the Joint Resolution of Congress 
of June 5, 1933, declaring payment on a gold basis of an obligation containing a gold 
clause as contrary to public policy,*’ the bondholder who commenced proceedings 
obviously preferred the English to the American forum. Further, it may happen 
that the plaintiff can recover in one forum damages which would be regarded as 
too remote in another forum** or that an arbitration clause; undoubtedly valid in 
one forum, may be held to be invalid in another.” The defendant is often faced 
with the difficult practical problem whether he shall submit to the jurisdiction of a 
court which is internationally incompetent, but in which the plaintiff commenced 
proceedings; or whether it might be wiser to ignore those proceedings and to defend 
the case only in his own forum if the foreign court gives judgment against him 
and the other party attempts to bring an action on it or to execute it.” 

Most countries place a number of limitations on the automony of the parties’ will. 
Professor Yntema, who examines this problem, has listed and discussed nine of these 

** For the definition of an oversea company, see Companies Act, 1948, 11 & 12 Gro. 6, c. 38, § 406. 

*’ The foreign subsidiary as localization device is treated infra 450-53. 

*T Act of June 5, 1933, c. 48, § 1, 48 Svar. 113, 31 U. S. C. § 463 (1952). 


**See N. V. Handel My J. Smits Import-Export v. English Exporters (London) Ltd., [1955] 2 
Lloyd's Rep. 69, in which McNair, J., criticized D'Almeida Aruajo Ltd. y. Sir. Frederick Becker Ltd., 


[1953] 2 Q. B. 329. 
** Macleod Ross & Co. Ltd, v. Compagnie d'Assurances Generales L’Helvetia of St. Gall, [1952] 1 


All E. R. 331. 

*” Another example in which the choice of the forum affected the relief available was Sealey v. 
Callan, [1953] P. 135, where a wife, whose husband was domiciled in Natal (South Africa), had 
acquired a residential qualification in England. When she intended to petition for divorce, she could 
elect between the residential forum in England and the domiciliary forum in Natal, a choice which, 
in view of the Matrimonial Causes Act, 1950, § 18(3), determined the substantive law of the divorce. 
Moreover, the South African court, unlike the English court, had no power to grant her maintenance, save 
by consent. She elected the English forum, although an English divorce was not recognized in Natal, 
and an application by the husband to the English court for a stay of proceedings until the South 
African court had decided on his counterpetition was dismissed by the English court. 
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limitations and states that, from the comparative view, substantial agreement exists 
with respect to the following five: 

I. questions of procedure, which are universally governed by the lex loci; 

2. questions of public policy; 

3. in some cases, certain categories of standardized contracts governed by statutory 

provisions cannot be contracted out:°* 

Illustrations are contracts of incorporation, of insurance, of employment, sales on an ex- 
change, contracts of payment, and other types of transactions. The systematic regulation 
of these important matters in an increasing number of jurisdictions deprives the parties 
pro tanto of an opportunity to specify the applicable law. 


4. in many systems, questions of form and capacity; and 
5. in many jurisdictions,’ a contract exclusively connected with a_ particular 
jurisdiction is necessarily governed by the law of that jurisdiction. 

Of these restrictions, public policy requires special attention.°* There is hardly 
a term to which various national systems attach more different meanings than 
to this one. Moreover, in some countries, limitations dictated by public policy are 
expressed in direct legal norms which are not ostensibly connected with public 
policy. Thus, in French law, the doctrine of intéret national is an evolution of the 
principle of ordre public.” In the Draft Code of French Private International Law, 


this doctrine is expressed as follows: 


An obligation contracted in France by an alien, incapable under the applicable foreign law 
but capable according to French law is valid, provided it has been undertaken towards a 


person who was unaware of the incapacity. 


It is sometimes believed that in English law public policy is interpreted in a 
particularly narrow sense. While it is true that in matters of contract English law 
is still largely founded on the liberal principle of party autonomy, it should not be 
overlooked that the reluctance of English judges to resort to a broad principle of 
public policy is symptomatic of their reluctance to resort to any broad principle at 
all, and that many rules pertaining to public policy are, in English law, expressed in 
special rules ostensibly dealing only with particular problems. Thus, in municipal 
English law, the rule that the court will lean against an exemption clause®’—vz., a 


clause whereby a party attempts to exclude or restrict his common-law liability 


appears to be merely a rule of interpretation, namely, that such clause has to be 


*' Yntema, “Autonomy” in Choice of Law, 1 Am. J. Comp. L. 341, 353-56 (1952) 


“21d. at 353 
** But not in England 
** See Kahn-Freund, Reflections on Public Policy in the English Conflict of Laws, 40 TRansacrions 
rue Grorius Sociery 39 (1954) 
°° See Delaume, A Codification of French Private International Law, 29 Can. B. Rev 

(1951) 
% Art. 33 


L. 404 (1952) 
’ Adler vy. Dickson, [1955] 1 Q. B. 158. See also Olley v. Marlborough Court Ltd., [1949] 1 K. B 


See Nadelmann and von Mehren, Codification of French Conflicts Law, 1 Am. J. Comp 


Cuive M. Scumirruore, Tur Sate or Goons 76 (1951) 
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interpreted narrowly, but is, in essence, a rule of public policy. In the conflict of 


laws, only two illustrations of this tendency of English law may be given. In 
British Nylon Spinners Ltd. v. Imperial Chemical Industries," the question arose 
whether a judgment by a United States District Court, in an action brought by the 
United States under the Sherman Antitrust Act ordering the defendant company 
(which was incorporated in England) to reconvey certain British patents to an 
American company, could affect those British patents. The plaintiffs, to whom the 
defendants had granted an exclusive license under the patents, asked for an in- 
junction restraining the defendants from complying with the American judgment. 
The English Court of Appeal granted an interlocutory injunction, and later Danck- 
werts, J., ordered specific performance of the licensing agreement and continued the 
injunction until the exclusive licenses were registered in the appropriate registries. 
Evershed, M. R., said that, so far as the English patents were concerned, it was an 
assertion of extraterritorial jurisdiction for the American courts to make orders which 
would destroy or qualify those rights, a view clearly founded on the public policy 
of the lex fori.” Denning, L. J. and later Danckwerts, J.,°' however—and this 
is typical of the attitude of English judges when a problem of public policy arises- 
held that the American judgment, owing to a savings clause, did not intend to con- 
flict with English law. This apparent rule of interpretation is, it is submitted, in- 
directly founded on public policy. 

Secondly, in Radio Corporation of America v. Rauland Corporation,” a suit 
was pending in the United States between American corporations concerning an 
alleged infringement to violate the antitrust laws of the United States by a pooling 
arrangement of patents relating to electronics and by other means. ‘Two corporations, 
which in the American proceedings were defendants, obtained in the United States 
letters rogatory for the examination of a large number of named witnesses by the 
United States Consul in London. All these witnesses were members of two English 
companies which were not parties to the American proceedings. The witnesses ap 
parently did not voluntarily appear before the American Consul, and so the Ameri- 
can corporations asked the English courts for an order under the Foreign Tribunals 
Evidence Act, 1856," ordering their appearance and the production of the docu- 
ments. This order was refused because the English courts would not have made 
such an order for discovery in English proceedings against third parties or, in the 
words of Lord Goddard, C. J., “it was a fishing procedure unknown to our courts.” 

"" 11953] Ch. 19 (C. A.); [1955] Ch. 37 (Danckwerts, J.) 

** 11953] Ch. at 26. 

*° Id. at 28. 

** [1955] Ch. at 54. Danckwerts, J., referring to a passage from the judgment of Judge Ryan in 
the United States District Court, said: “These passages indicate to me that his Honour Judge Ryan 
has been careful so to limit his judgment that neither his judgment nor any judgment of mine which 
the law of England requires me to give, will disturb the comity which the courts of the United States 
and the courts of England are so anxious and careful to observe 


** [1956] 2 Weekly L. R. 612 
“ 19 & 20 Vier. c. 1134. 
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This ostensibly procedural rule was, again, substantially an application of English 
public policy. 

To sum up, apart from the sphere of contract, in which the principle of autonomy 
is firmly upheld by the English courts, the concept of English public policy is, in 
fact, much wider than it is thought to be, only it is often disguised in specialized 


rules ostensibly unconnected with public policy. 


C. Conflict Avoidance and Evasion of Law 


In English law, which in the institution of the trust has developed an originally 
evasive device” to a legal concept of conscience, the distinction between avoidance 
and evasion of law is well known. The same is true of the civil-law countries, where 
the distinction has given rise to the doctrine of fraude a la loi.’ In French and 
German law, for example, avoidance is described as fraude licite or Umweg, and 
evasion as fraude prohibée or Schleichweg. 

In municipal English law, as probably in many other municipal laws, the differ- 
ence between avoidance and evasion is of particular importance in tax law." The 
legal and moral aspects of tax avoidance are considered in the following observations, 
the first by Lord Tomlin :* 


Every man is entitled if he can to order his affairs so as that the tax attaching under 
the appropriate Acts is less than it otherwise would be. If he succeeds in ordering them 
so as to secure this result then, however unappreciative the Commissioners of Inland 
Revenue or his fellow taxpayers may be of his ingenuity, he cannot be compelled to pay 


an increased tax. 


And by Lord Simon: 


My Lords, of recent years much ingenuity has been expended in certain quarters in 
attempting to devise methods of disposition of income by which those who were pre- 
pared to adopt them might enjoy the benefits of residence in this country while receiving 
the equivalent of such income without sharing in the appropriate burden of British taxa- 
tion. Judicial dicta may be cited which point out that however elaborate and artificial 
such methods may be, those who adopt them are “entitled” to do so. There is, of course, 
no doubt that they are within their legal rights but that is no reason why their efforts, 
or those of the professional gentlemen who assist them in the matter, should be regarded 
as a commendable exercise of ingenuity or as a discharge of the duties of good citizen- 
ship; on the contrary, one result of such methods, if they succeed, is, of course, to increase, 
pro tanto the load of tax on the shoulders of the great body of good citizens who do not 
jesire, or do not know how, to adopt these manoeuvres, 


Tax evasion, on the other hand, aims at avoiding the payment of tax, contrary to 
the law; such tax fraud renders a contract invalid and normally leads to criminal 
proceedings and the punishment of the offender. Tax avoidance is the habitual 
playing ground of the legal or accountancy practitioner. The neighboring field of 


®* See Freperick W. Mairianpn, Equiry 29 (1947). 
*® See, in particular, JuLieN Verpraerse, La FPRaupe * Lor EN Drorr INTERNATIONAL Privé (193%) 
** See Bowman, Tax Avoidance and Tax Evasion, 4 Bus. L. Rev. 11 (1956). 
*T Comm'rs of Inland Revenue v. Duke of Westminster, [1936] A. C. 1, 19-20. 


** 1 atilla v. Inland Revenue Comm'rs, [1943] A. C. 377, 381 
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tax evasion is taboo to these professional gentlemen, and an excursion into this 
forbidden land would have serious professional consequences for them. 

It has been said™ that an evasive legal device has two elements: 

1. an objective one, namely, the existence of a prohibitive legal norm of com- 
pulsory character—tz., a norm which it is prohibited to infringe or abrogate; 
and 

2. a subjective one, namely, evasive intention. 

In the common law, however, which has not developed a general theory of evasion 
like that of fraude a la lot in the civil law, the subjective element is not a sine qua 
non of evasion. Mr. Bowman observes” that evasion of United Kingdom income 
tax can be committed innocently, and Professor Latty, when defining the evasive 


device of the “pseudo-corporation,” expressly rejects the subjective test." Excep- 


tionally, a particular legal norm in a common-law jurisdiction may adopt the test of 


intention as an additional requirement; this is, for example, the case, in the English 
conflict relating to contracts, as will be explained presently. 

Turning from these general observations to the distinction between avoidance 
and evasion in the conflict of laws, it should be noted, as Dr. Verplaetse points out, 
that the use of these devices in this subject does not correspond with their use in 
the general law because in the conflict, strictly speaking, there is no difference be- 
tween these two devices: what is evasion in one legal system is avoidance in the 
other. Theoretically speaking, this ingenious reasoning is correct. It is, indeed, the 
characteristic of an evasive device in the conflict of laws that it is valid in one legal 
system but not in another, Thus, if the wife of a man domiciled in the Irish Re- 
public acquires a residential qualification in England for the declared purpose of 
obtaining a divorce which she cannot obtain in Ireland, her divorce will be valid 
in England—and, under the rule in Travers v. Holley, possibly in some other coun- 
tries—but it will be invalid in Ireland,” and probably in many more countries. From 
the practical point of view of planning a conflict-avoidance device, however, this 
reasoning has to be rejected. Dr. Verplaetse himself states‘* that the objective ele 
ment of evasion in the conflict of laws, is always a legal norm of the lex fori, A 
practitioner who has to plan a transaction having a foreign complexion has to 
fix his eyes on the laws of the countries in which the transaction is most likely to be 
carried out; those laws are the presumptive /eges fori, and he will have to take 
good care lest the proposed conflict-avoidance device infringes a compulsory pro- 
hibitive norm of those leges; otherwise, his device will be ultimately regarded as 
evasive and not as avoiding. 


** Goldschmidt, The Evasion of Law in Spanish Private International Law, 1 Revere Hevirsiour ps 
Dror INTERNATIONAL § (1950). 

Bowman, supra note 66, at 14. 

™ Latty, Pseudo-Foreign Corporations, 65 Yate L. J. 137 (1955). 

"* VERPLARTSE, Op. cit. supra note 65, at 226. 

™ The law of the Republic of Ircland does not admit a divorce 


* VeRPLAnTS, Op. cit. supra note 65, at 221 
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Two illustrations may be added, one taken from English and the other from 
American law. 

It has already been mentioned that in international contracts, English law adopts 
the principle of party autonomy, which is interpreted very widely. It was held in 
the Vita Food case’® that the discretion of the parties to elect the proper law of 
contract was qualified by two limitations: their choice must be 

1. bona fide and legal, and 

2. must not contravene the public policy of the /ex fort (in that case, English law). 
The first of these limitations is of interest in the present connection. Although it 
has not yet been defined by judicial authority, it is widely thought that it excludes 


’ It is interesting to note that it adopts 


a choice of law which is purely evasive.” 
both the objective (“legal”) and the subjective (“bona fide”) tests, although, as has 
already been observed, a general doctrine of fraude a la lor is unknown in English 
law. Dicey observes:** 

The requirement that the selection must be “bona fide and legal” raises more difficult 
issues. English courts have not in the past developed a doctrine of law evasion in con 
nection with the conflict of laws. Nevertheless, no one can maintain that persons who 
really contract under one law, by pretending that they are contracting under another law, 
render valid an agreement which that law treats as void or voidable. If it is clear that if 
they meant to contract with reference to one law, ¢.g., the law of Scotland, no declaration 
of intention to contract under another law, e¢.g., the law of England, so as to give validity 
to the contract, will avail them anything. This result follows because in the view of the 
court their real intention was to enter into a Scottish contract and the court must determine 
its validity with reference to the law under which the parties really intended to contract. 


In the United States, the problem of law evasion has recently been examined by 
Professor Latty with respect to the pseudo-foreign corporation."” It is well known 
that in the United States no federal corporation law exists and that corporations are 
incorporated under the laws of the states or territories, These laws differ in thei 
requirements: some are strict and contain detailed provisions aiming at the protection 
of creditors and minority shareholders; others are lenient in their compulsory pro 
visions. It has apparently become the practice in the United States for persons wish 
ing to operate a corporation in state A but desirous of evading particular aspects of 
its corporation law, to form their corporation under the law of state B and to operate 
it in the territory of state A as a “foreign” or, as Professor Latty calls it, a “quasi 
foreign” corporation. According to the learned author, the prototype of the pseudo 
foreign corporation can well be “the local hotel owned entirely by local residents 


but incorporated out of state—say in Delaware.” Professor Latty distinguishes the 


quasi-foreign corporation from real foreign corporations, the cosmopolite, the rootless, 


174 


7 Vita Food Products Inc. v. Unus Shipping Co., [1939] A. C. 277, 290 (P. C.) 

™ See Atnert V. Dicey, Conriicr or Laws 586 (6th ed, 1949): R. H. Gravesow, Ce 
Laws 194 (3d ed. 1955); Scumirrnorr, op. cit. supra note &, at 114, 115-16 (ad ed. 1954) 

™? Dicey, op. cit. supra note 76, at 586-87 

™* Latty, supra note 71. 


Id. at 137. 
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and companies having substantial managerial or other business interests in several 
jurisdictions. As he points out, the device of quasi-foreign corporations is likewise 
known in Europe: in the second half of the nineteenth century, England was ap- 
parently the Delaware for French enterprise seeking to evade the rigorous French 
corporation law, and in one litigated case, an attempt was even made to anglicize 
Moulin Rouge by forming the “Moulin Rouge Attractions Ltd.”*° 

There is no doubt that the device of quasi-foreign corporateness is a device of law 
evasion, It is not easy to determine the quasi-foreign status of a corporation unless 
it is an “out and out local enterprise, locally operating, locally managed, and locally 
financed.” Professor Latty suggests, for the determination of that status, objective 
tests and points out that a foreign corporation may be quasi-foreign with respect 
to some protective local laws but not with respect to others; speaking generally, he 
would adopt the test of predominance of local interests. He says:"* 


Given the predominantly local situs of the business, the ad Aoc status of the corpora 
tion as pseudo-foreign should be determined by the predominance of the local interests 
among those to be protected. To illustrate: if most of the shareholders (or maybe even 
most of the minority shareholders outside the management group) are local residents, 
the local requirement for cumulative voting might be applied at the request of the local 
shareholders, Again, if one class of shares is held predominantly by local residents, the 
requirement of voting by classes on fundamental changes in the charter might govern. 
All of which amounts to saying that for this purpose, the localized foreign corporation is 
pseudo-foreign. On the other hand, if local interests do not predominate, they might well 
be left to take their chances, along with the predominantly foreign members of their 
class, with the provisions of the law of the state of incorporation; and in such a case the 
corporation will not be considered pseudo-foreign. 


Professor Latty advances the persuasive thesis that “no fundamental principle of 
conflict of laws requires the forum to apply only the law of the state of incorporation 
to a pseudo-foreign corporation, even in matters relating to internal affairs,” and 
suggests a selective application of local corporation law “where there are protective 
features in local law reflecting a strong public policy.”"* The essence of his case 
against the quasi-foreign corporation is that as that device is clearly in fraudem 
legis, it should be treated, where the local corporation law makes this necessary, 
as an evasive device and not as a means of conflict avoidance. 

It is obvious from these observations that the area and effect of evasion vary in 
different jurisdictions. A practitioner, intent to introduce a device of conflict avoid- 
ance into a transaction having a foreign complexion, will, therefore, have to examine 
not only the different meaning and extent of party autonomy in various countries, 
but likewise the question whether the device which he proposes to adopt would be 
considered as evasive in those jurisdictions. 


"° Id. at 166 n. 130 
"Id. at 161. 

"* thid. 

""Id. at 172 
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D. Conflict Avoidance in the Wider Setting of Selective Law 

In the planning of a complex international transaction, conflict avoidance is 
only one of the determining elements and not always the most important one. 

Other facts which have to be analyzed are: the incidence of taxation in the various 
countries; the peculiarities of local corporation laws, in particular, whether they 
require a certain proportion of the directors or shareholders to be nationals or resi 
dents of the countries to which they apply; labor and industrial legislation; patent 
and trade-mark laws; and exchange-control and other government regulations. 
Other legal matters which have to be taken into account are the general standard 
of justice in the countries in question; access to the courts by foreigners; legal ex 
penses and recovery of costs of litigation; and so forth. Further, general background 
trends must not be neglected, such as economic, financial, and political factors. 

It would be beyond the compass of this paper to analyze the elements of law 
selection beyond those pertaining to conflict avoidance. It may, however, be added 
that a general knowledge of the laws in their functional state and of the constantly 
changing background tendencies in various countries is required of the legal planner 
of an international transaction. To him, in his specialized field of work, compara- 
tive law is not a subject of academic predilection, but it forms part of his tools of 
trade, 

II 
Tue Locauization oF INTERNATIONAL TRANSACTIONS 

In this part, it is intended to examine the practice of conflict avoidance on the 
private level. 

A. General Considerations 

In his article on Conflict Avoidance in European Law, Professor Batiffol, when 
discussing the various devices of conflict avoidance on the international level, refers to 
a duality of ways in which unification of laws may be achieved:™* a convention may 
either aim at a complete and general unification of the law in a particular field, or 
it may have the less ambitious aim of laying down rules for the avoidance of a 
conflict of laws in a particular situation. A good example of the former is the 
Brussels Convention of 1924, recommending for international adoption the Hague 
Rules of 1921 on Bills of Lading; an illustration of the latter is the Draft Con- 
vention on the Conflict between the Laws of Nationality and Domicile (Renvoi) 
accepted by the Seventh Session of the Hague Conference on Private International 
Law in 1951. 

It is believed that the distinction drawn by Professor Batiffol between total and 


partial tendencies of conflict avoidance applies not only on the international level, 


but likewise on the private level. In some cases, the localization device is employed 
to subject the transaction so clearly and firmly to a particular local law that problems 
pertaining to the conflict of laws are practically excluded. In other cases, the 


** Batiffol, Conflict Avoidance in European Law, infra 571-% 
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existence of a conflict of laws is accepted, but a device—and a device properly per- 
taining to the conflict of laws—electing the proper law of the transaction is em- 
ployed. A total localization device is, for example, the confirmed banker's credit, 
which localizes the payment of the price under an international contract of sale in 
the country of the seller; a partial localization device is, for example, a choice-of-law 


clause, by which the parties agree on the proper law of their contract. 


B. Total Localization Devices 
Two typical total localization devices are the confirmation of a commercial obliga- 
tion by a local bank or a local agent, and the local subsidiary of a foreign controlling 


company, 


1. Lhe Confirmation in Commercial Transactions. 

The device of confirmation is used extensively in modern export trade law, in 
which it appears in two forms: 

a. as confirmed commercial credit, and 

b. as undertaking of a confirming house. 

a. Confirmed Commercial Credits. When an exporter residing in X sells goods 
to an importer residing in Y, the parties may agree that payment of the price is to 
be made at the locality of the seller, namely, in X, under a confirmed commercial 
credit to be opened with a bank in X, subject to certain conditions, in particular, the 
delivery of certain documents, including normally, but not necessarily,"® the bill of 
lading evidencing shipment of the goods within the stipulated time. 

Where there is a “string” or “chain” of contracts of sale—e.g., A buying from 
B, B from C, C from D, and so forth—the ultimate buyer's commercial credit 
may become the guiding finance for the whole chain, either by making his credit 
transferable and divisible or by using it as the financial foundation for the whole 


complex transaction which may extend over many countries according to the place 


of residence or business of the various parties in the chain of contracts. This was, 
for example, the case in Sinason-Teicher Inter-American Grain Corporation v. 
Oilcakes and Oilseeds Trading Co.,** which concerned a “switch-transaction” be- 
tween parties in the United States, United Kingdom, and Germany; “Baltimex” 
Ltd. v. Metallo Chemical Refining Co.,™" in which the transaction extended to Belgi- 
um, West Germany, England, and Russia; and Trans-Trust S. P. R. L. v. Danubian 
Trading Co.,"* where the suppliers were Belgian, the intermediaries English, and 
the ultimate buyers American. 

It is not proposed to explain here the legal aspect of the confirmed commercial 
credit as a device of international finance.” It is merely intended to draw attention 

"’ Not in the case of so-called packing credits. See Curve M. Scumirruorry, THe Exporr Trapt 


194 (3d ed. 1955). 
"*(1954] 1 Weekly L. R. 935, 1394. 
*' 11955] 2 Lloyd's Rep, 438. 
** 11952] 2 Q. B. 297 (C. A). 
** See ScuMITTHOFE, Op. cit. supra note &%, at 
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to the purpose and function of a confirmed banker's credit in modern commerce, 
which is to add the bank’s own obligation to that of the buyer. The bank under 
takes, in short, unequivocally and unconditionally to pay the sum to the seller if the 
conditions laid down in the advice are satisfied. It has been held that this obligation 
of the bank is not affected by any revocation of the mandate to the bank by the 
buyer.”” Some thirty years ago, when commercial credits—which came into use 
after the First World War—were relatively new, two qualities of these credits—1e., 
their irrevocability and the confirmation—were sometimes confused. In modern 
law, this controversy has long been settled, and it is now generally assumed that 
while the revocability of the credit refers to the power of the buyer as customer of 
the bank, confirmation refers to the independent undertaking by the bank to pay 
the seller."’ While normally the bank, when asked to confirm, will insist on the 
buyer making the credit irrevocable, conversely, in practice, irrevocable and uncon 
firmed credits are met occasionally. 

The purpose of confirmation by the bank is to localize payment of the price 
under a contract of export sale in the seller's country. For that reason, the English 
courts have constantly said that the arrangement of a confirmed credit in a contract 
of sale is stipulated for the seller's, and not the buyer's, benefit, and have interpreted 
the terms of the credit accordingly.** In the confirmation by banks, modern com 
mercial practice has evolved a device which operates very efficiently as a means of 
conflict avoidance: issues involving commercial credits have been before the courts 
increasingly frequently, but, at least as far as the United Kingdom is concerned, 
such litigation has so far never raised a question pertaining to the conflict of laws. 
The two principal works on commercial credits in England, Professor A. G. Davis’ 
The Law Relating to Commercial Letters of Credit (2d ed. 1954), and Gutteridge 
Megrah’s The Law of Bankers’ Commercial Credits (2d ed. 1955), reflect this posi 
tion: the former does not contain a reference to the conflict of laws at all, and the 
latter, though treating it in a separate chapter,” does not refer to any English cases 
in which conflict-of-laws problems relating to commercial credits were discussed. 

In view of the international character of the commercial credit and the modern 


tendency of using it as a means not merely of bilateral, but likewise of multilateral 


international sales finance, the high efficiency of confirmation as a conflict-avoidance 
device is remarkable; the more so as it does not deprive the transaction of its inter 
national character—that would be impossible—but merely removes the international 
factor from the contract of sale to that of banking. 

It is further interesting to note that this conflict-avoidance device is not founded 


*’ Urquhart Lindsay v. Eastern Bank, [1922] 1 K. B. 31%. This is also the American practice, See 
McGowan, Assignability of Documentary Credits, 15 Law & Contemp. Pros. 668 (1948) 


"Only International CHameer or Commeénce, Unirorm Cusroms ano Pracricr ro 
Documentary Crepirs (1951 Revision) retains the term “irrevocable” vie “confirmed 

“?Eg., “Confirmed credit is a devise, as I see it, intended primarily for the seller's bene! 
KOH, BOK, aff'd, 1952 


McNair, J., in Pavia & Co. v. Thurmann Nielsen, [1951] 2 All E.R 
E.R. 492 (C. A.) 


oa ( 9 
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on the idea of uniformity, although a considerable degree of uniformity has facili- 
tated its practical use. The International Chamber of Commerce has issued two 
important publications, namely, Uniform Customs and Practice for Commercial 
Documentary Credits** and Standard Forms for the Opening of Documentary 
Credits.” Neither of these sets of rules has been adopted by banks in the United 
Kingdom, which fear that the adoption of standard rules may arrest the natural 
evolution of commercial credits; but in the United States, France, Germany, and 
many other countries, bankers’ associations or individual banks adhere to the Uni- 
form Customs and sometimes likewise to the Standard Forms.’® That the reason 
for the success of the confirmed credit as a means of conflict avoidance is not the 
element of unification, but that of localization of the payment of the price in a 
particular country, is evinced by the fact that even in the United Kingdom, no con- 
flict problems are raised by the use of that device, 

b. Confirmation by Confirming Houses. ‘This device is used, for example, in the 
following circumstances: A manufacturer of textiles in England has an agent or 
representative in Australia who obtains an order from an Australian wholesaler 
or retailer. The English manufacturer accepts, “subject to confirmation by an Eng- 
lish confirming house,” often naming a particular business, say, X, which will 
then place an order with the manufacturer for the same goods which the Australian 
importer ordered, X’s “confirmation” will be in one of the following forms: either 
it will place this order in its own name, making itself vis 4 vis the English manu- 
facturer, the buyer of the goods; or it will make itself independently responsible in 
addition to the overseas principal. An advice by the confirming house, which often 
calls itself “export and import agents,” that they “confirm” merely as agents on behalf 
of the overseas principal is possible, but would probably be rejected by the manu- 
facturer as being insufficient and contrary to the agreement with the Australian 
importers, since the effect of it would be to render the overseas principal solely liable, 
and this would defeat the principal purpose of the device, which, like the confirma- 
tion of the banker, is to localize the transaction in the seller's country.*? 

The effect of the confirmation, as far as the overseas importer and the municipal 
manufacturer or wholesaler is concerned, is that the sales transaction ceases to be an 
international transaction and is turned into a home transaction incapable of raising 
a conflict issue. 

The confirmation issued by a confirmation house has been considered in two 
recent cases, Rusholme & Bolton & Roberts Hadfield Ltd. v. 8S. G. Read & Co.®* 
and Sobell Industries Ltd. v. Cory Bros. & Co. In both cases, the court held the 


** IwTeERNATIONAL CHAMBER OF COMMERCE, OP, cif, supra note 17. 

°° IwrerNATIONAL CHAMBER oF CommMercr, STANDARD Forms ror THE OpeNninc or DocuMENTARY 
Crrorrs (1951). 

** See H. C. Gurrerniwer anp Maurice Mecran, Tur Law or Bankers’ Commerctat Creprrs 178 
(od ed. 1955); Frenanp Lison, A propos pe Creprrs Documentatrer 5 (1956). 

*' On confirmation by a confirming house, see Scumrrrnorr, op. cit. supra note 8&5, at 129 ef seq. 

""Tross] 1 Weekly L. R. 146. 


** T1955] 2 Lloyd's Rep R» 
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confirming house to be liable on its undertaking. In the second case, McNair, J., 


observed :2% 


The critical question is: What is the meaning of “confirming order” or what is the 
meaning of “confirming house”? ... It seems to me, using the word in its ordinary 
sense, “to confirm” means that the party confirming guarantees that the order will be 
carried out by the purchaser. In that sense he adds confirmation or assurance to the 
bargain which has been made by the primary contractor, just as a bank which confirms 
that a credit has been opened by the buyers in favour of the seller guarantees that payment 
will be made against that credit if the proper documents are tendered. 

These forms of confirmation would be valueless, or would at any rate lose much of 
their value, if the assurance given in the one case that the contract would be performed, 
and, in the other case, that the credit would be available when the documents were pre 
sented, that payment would be made against it, could be withdrawn by the confirming 
party on the instructions of the person for whom he has given the confirmation. . . . 

In the case of a confirmation given by a confirming house, it is the contract as a whole 
that is confirmed and it seems to me that the whole purpose of the arrangement . . . is that 
the seller shall have a responsible person in this country to perform the contract as a whole. 


It may be worthwhile to consider the difficulty which the sellers in those two 
cases escaped by adopting the conflict-avoidance device of confirmation by a con 
firming house. In the Rusholme case, owing to a trade recession before the delivery 
date, the Australian importers cancelled their order, and later the Australian Gov 
ernment imposed import restrictions. In the Sobell case, the overseas buyers were 
Turkish importers who had withdrawn their instructions to the British confirming 
house, Cory Brothers, to accept the goods. In both cases, the sellers, had they not 
insisted on localization of the contract in their own country, would have found them 


selves involved in difficult litigation, and even if they could have sued in their own 


country under the assumed jurisdiction of the courts, the enforcement of the judg 


ments would have been subject to the uncertainty inherent to enforcement abroad. 
From the practical point of view, the adoption of the localization device of con 
firmation meant to them just the difference between obtaining satisfaction and, to 
put it at the lowest, being procrastinated. 

c. Comparison of Confirmation Devices. When comparing the two types of con 
firmation—namely, that issued by a bank under a commercial credit and that issued 
by a confirming house—it is obvious that the former has merits of safety, but the 
latter has merits of extent. The bank confirms merely one aspect of the export 
sale—namely, the buyer’s obligation to pay. If this device is used in a c.i.f. contract 
(under which the risk passes to the buyer on shipment), it may give the sellet 
fairly full protection; but that protection may be illusory under a contract which is 
not a true c.i.f. contract, because if such a contract is frustrated and there is total 
failure of consideration, the seller may have to refund the price which the buyer paid 


« 


in advance,'®' even though payment was made by a bank under a confirmed credit. 


°° Id. at 89 
*' See Comptoir d'Achat v. Luis de Ridder; The Julia 
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On the other hand, the confirmation by a confirming house localizes the contract 
in its entirety in the country of the seller, and frustration occurring in the importer’s 
country is completely irrelevant from the point of view of the seller, although, of 
course, it might affect the relation between the overseas importer and the confirming 
house—a relation normally founded on the contract of agency. 


2. The Foreign Subsidiary. 

Although it is well known that the foreign subsidiary is a widely used device 
in international corporate business, it is difficult to illustrate the practical application 
of the device by actual examples. This stems from two causes: corporations having 
interlocking devices of international character are often somewhat chary of dis- 
closing their extent and operation to the public; and the municipal corporation laws 
do not usually compel them to do so, Thus, the Companies Act, 1948,’° one of 
the strictest corporation laws in operation at present, while providing’” that, on 
principle,"’* a holding company, as the parent company is called by the act, shall 
present group accounts consisting of a consolidated balance sheet and profit and loss 
account of the company and its subsidiaries and sub-subsidiaries, including the 
foreign ones, it does not oblige a holding company to give a list of its subsidiaries, 
nor does it enjoin it to disclose the extent of its holding in them. A consolidated 
balance sheet stating that it is the balance sheet of the “X.Y.Z. Co. Ltd. and 
100 Subsidiaries,” or simply that it is the balance sheet of “X.Y.Z. Co. Ltd. and 
Subsidiaries,” satisfies the requirements of the act. One has to turn to unusual sources 
of information in order to gain an idea of the extensive use of the foreign subsidiary 
as a constructional device in the organization of the international economic empires 
of our time, The following data are taken from the London Stock Exchange 
Official Year Book, 1955: 


Ford Motor Company Limited (A subsidiary of Ford Motor Co. of Dearborn, Michi- 
gan ) 105 
Esso Petroleam Company Limited (A subsidiary of Standard Oil Co. (New 
Jersey) ).1°° 
Imperial Chemical Industries Limited 
Company also has the following subsidiaries (inter alia): 
(a) Overseas— 
Arnold, Hoffmann & Co., Inc.; Azamon §S. A.; Canadian Industries (1954) Ltd.; 


199 11 & 12 Geo. 6, c. 38. 

°° Id. § 151(1). For definition of holding company and subsidiary company, see id. § 154. 

*** This principle is subject to a number of exceptions: 

(1) No group accounts are required if the company is the wholly-owned subsidiary of another 
British company because in that case, its holding company has to provide group accounts 
(§ 1§0(2)(a)); 

(2) group accounts may be presented in another form than consolidated accounts if the latter are 
not readily appreciable by the shareholders (§ 151(2)); and 

(3) in a few other exceptional cases, they may be dispensed with, normally by consent of the Board 

of Trade (§ 150(2)). 

2 Lonpon Srock Excuanore Orriciat. Year-Boox 2225 (1955). 

1 id, at 1173. 


106 


106 
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“Duperial” companies in Argentina and Urugauy; Khewra Soda Co. Ltd. and Im 
perial Chemical Industries companies in Australia, Belgium, Brazil, Canada, Chile, 
Egypt, France, Holland, India, Israel, Japan, Malaya, New York, Pakistan, Peru, 
South Africa, Sudan, and Turkey, and through its Indian company has a con- 
trolling interest in Alkali & Chemical Corporation of India Ltd. and through its 
South African company has a controlling interest, jointly with De Beers Industrial 
Corporation Ltd. . . . in African Explosives and Industries Ltd., and 
(b) in the United Kingdom 


{here follow the names of 15 companies ].'°7 


British Petroleum Company Limited 

| This company is listed under its former name of Anglo-Iranian Oil Co, Ltd. | 
More than 30 subsidiaries are listed, many of which are foreign. 

It is interesting to note the different use made of the initials “B, P.” 
United Kingdom and many parts of the British Commonwealth these letters 
are understood to denote “British Petroleum,” e.g., B. P. (India) Ltd.; in other 
countries they appear to mean “Benzine and Petroleum,” ¢.g., Benzine and Pe 
troleum A. G. (Austria), or Benzine en Petroleum Handel Maatschappiy N. V. 
Only in Italy the name of the subsidiary is “Britannica Petroli S$. P, A.” |'°* 


In the 


The typical feature of the foreign subsidiary is that it is incorporated in the 
country of its operation and in that country, at least in principle, is regarded as a 
municipal corporation. This device enables an enterprise to carry out the seemingly 
impossible feat of sitting on both sides of the fence at the same time, by being a local 


corporation in form, but a foreign enterprise in substance. 

The device of local incorporation does not, of course, operate in all circumstances. 
In some legal relations, the legislature has “pierced the veil” and adopted other tests 
than that of incorporation. Thus, in English law, as has already been observed, the 
group accounts required on principle of holding companies have to include foreign 
subsidiaries or sub-subsidiaries. Further, United Kingdom exchange-control and tax 
law applies in certain circumstances to overseas subsidiaries of United Kingdom 
parent companies.’”? A typical application of the test of control as the test over 
riding that of nationality occurs in the law relating to enemies: The British Trading 


with the Enemy Act, 1939, section 2(1)(c), states that an “enemy” within the mean 
ing of the Act is:' 

. . any body of persons (whether corporate or unincorporate) carrying on business in any 
place, if and so long as the body is controlled by any person who, under this section is an 


enemy... - 


At common law, the test of alien enemyship of a corporation is likewise the test of 


control.’ 


Whenever it is intended to use the foreign subsidiary as a conflict-avoidance 


107 4 jd. at 2438. 

18 1 id. at 1164 

*°° See SCHMITTHOFY, Op. cit. supra note 85, at 146 ef seq 
119 2 & 3 Gro. 6, c. 89 

'! See Daimler Co. Ltd. v. Continental Tyre and Rubber Ltd., [1916] 2 A.C. 307; Kuenigl v. 
82 


Donnersmark, [1955] 2 Weekly L. R 
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device, two fundamental problems arise: in what respects is the independent status 
of that device recognized, or, vice versa, in what respects is it disregarded by the law 
of incorporation of the countries 

a. of the parent corporation, and 

b. of the subsidiary. 

As regards the law of incorporation of the subsidiary, many factors have to be 
taken into account.’’* There is first the corporation law factor. The corporation 
laws of some countries—e.g., the Scandinavian countries and Switzerland—postulate 
residential or national qualifications for directors or shareholders. These require 
ments, however, can often be overcome by the use of “dummies.” In some coun- 
tries—e.g., U.S.S.R., Turkey, Argentina, Bolivia, Guatemala, Haiti, Honduras, and 
Uruguay—incorporation depends on the grant of a government license, which may 
be refused on the ground of administrative expediency and discretion. In some 
countries, particularly in Latin America, a factor of labor law enters into the picture: 
the company must have on its payroll a number of nationals of the country in 
question. If the foreign subsidiary is intended to have a joint management, ques- 
tions of local aliens law may arise; and some countries—e.g., the Union of South 
Africa—have a nonresident shareholders’ tax. It follows that considerable research 
is necessary before a foreign subsidiary can be set up and that that form of interna- 
tional business organization is not appropriate in all circumstances. Apart from 
these cases, however, the use of a foreign subsidiary is, in practice, very common, 
and it is significant that in October 1954, the British Board of Trade published a 
pamphlet entitled Setting up a Subsidiary in Canada, in which it advises British 
exporters how to set about to incorporate subsidiaries in that country. One of the 
points dealt with in the pamphlet is a short reference to the problem whether such 
subsidiary should be incorporated under federal or provincial laws. 

When the foreign subsidiary can be employed, it is undoubtedly a total conflict- 
avoidance device of highly effective nature. Apart from the cases in which the local 
law “pierces the veil,” the foreign subsidiary is treated as a municipal, and not a 
foreign, corporation in the country of its operation. Its whole life and activities are, 
apart from these exceptional cases, removed from the sphere of the conflict of laws: 
the contracts which it enters with third parties in that country do not contain a 
foreign element, but are “home” transactions; and the contracts which it concludes 
with its parent corporation, although retaining international character, will not give 
rise to conflict problems, since they are hardly more than interdepartmental differ- 
ences capable, if need be, of settlement by managerial authority. In addition, some 
potential conflict disputes are removed into the sphere of internal corporation law— 
¢.g., disputes between the controlling interest and local minority shareholders. 

In view of the effectiveness of the device of the foreign subsidiary as a means of 
conflict avoidance, it is not only employed where a corporation wishes to build up an 

8 See ScHMITTHOFF, op. cit. supra note 85, at 151 ef seq., on which the details in the text are 


founded 
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international business organization, but it is likewise used in ordinary export trans- 
actions. One example may suffice here: an importer in country A negotiates with 
a manufacturer in country B for the exclusive representation of the manufacturer's 
goods in A. A sales tax is in operation in A, according to which tax is payable on 
every turnover of the goods. The importer, therefore, suggests to the exporter that 
instead of selling the goods to him for resale to a wholesaler who then subsells to 
a retailer who deals with the ultimate consumer, the importer will name the ultimate 
retailer to the manufacturer who will then sell to the consumer directly, the price 
excess to be handed over to the importer. The manufacturer will rightly refuse to 
enter into this transaction, which might involve him in very difficult questions arising 
under the law of A, and he will suggest to the importer that the latter should form 
his own subsidiary in B, to whom the manufacturer will sell the goods, leaving it 
entirely to the importer, through his subsidiary, to deal with the difficulties of the 
market in A. By the use of a subsidiary in B, the export transaction is localized 
in B, and no conflict-of-laws questions or other problems of international character 


can arise between the manufacturer and the importer. 


3. Adoption of Autonomous International Regulations. 

A new method of conflict avoidance is attempted in the case of some international 
corporations, By the international conventions under which they are created, they 
are given an autonomous statute containing such detailed regulation of their organi- 
zation, management, and conduct of affairs that—this, at least, is the intention of 
their creators—it will be unnecessary to resort to any municipal system of law if they 
are involved in a legal dispute. The aim of this method of conflict avoidance is 
different from the normal aim of avoidance devices on the private level. The object 
here is not to localize a transaction in a particular country and thereby to remove it 
from the field of conflict of laws to that of municipal law, but, on the contrary, to 
avoid conflicts by transferring the transaction in question to the international level 
and to make it, so to speak, self-supporting there. 

Professor Batiffol gives two illustrations of this method of conflict avoidance :'"" 


the proposed European corporation which is intended to be governed by its own 


law, although, as a precautionary measure, in every convention creating such corpora 
tion, reference will be made to a named municipal law in case of need; and the 
Bank of International Settlement, where, as Professor Batiffol observes, the position is 
obscured, because, although it was intended that the corporation should exist on the 
authority of its own statute, the convention creating it provided that legal character 
should be conferred upon the bank by Swiss law. 

It has been suggested that an International Corporation Register should be 
created and kept by a noncontentious Division of the International Court of Justice 
at The Hague.'"* This Register should’”® 


8 Batiffol, Conflict Avoidance in European Law, infra §7 
** See Schmitthoff, supra note 9 
9 1d. at 181 
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. . » be open both to corporations created by international agreement and . . . national 
corporations the constitution of which is protected by international convention. ... A 
special division of the Register would be reserved for the voluntary registration of Interna- 
tional Cartels. 


4. Limitations of Total Localization. 

The reader will have observed that when the normal devices of total localization 
were discussed, it was pointed out that their use did not remove, but merely shifted, 
the international element of the transaction. 

In the case of the confirmation device, the international factor is removed from 
the seller-buyer relationship, under a banker’s credit, to the relationship between 
banks or a bank and its customer, and where a confirming house is used, to that 


between principal and agent. In the case of a foreign subsidiary, the international 


clement is, to a large extent, transferred to the interdepartmental atmosphere of 
parent and subsidiary corporation or to the arena of a municipal system of corpora- 
tion law. 

These qualifications indicate the limits of localization: even a total localization de- 
vice cannot abolish or eradicate the international character of a transaction, but can 
only transfer it from a highly vulnerable area of conflict of interest to a less vul- 
nerable one in which such a conflict is less likely to occur. Such transfer is, indeed, 
the purpose of a total localization device; it is conflict avoidance in a practical sense. 

One of the most vulnerable spheres is the seller-buyer relationship. The informal 
character of many international sales agreements, the fluctuation of markets, a lack 
of permanency in the relationship of the parties, and similar factors create an 
atmosphere in which misunderstandings can easily arise and eventually lead to liti- 
gation which might necessitate the solution of issues pertaining to the conflict of laws. 
The confirmation device aims at transferring the international element from that 
susceptible relationship to more robust relationships—more robust, perhaps, because 
they contain a higher element of mutual confidence and of good faith. 


C. Partial Localization Devices 
1. The Direct Choice-of-Law Clause. 

The great partial localization device is the choice-of-law clause—ie., a clause 
by which the parties submit the contract or other relationship of autonomous char- 
acter to the law of a particular country. The general aspects of this subject have 
been fully explored,’’® and the interesting problems of the choice of law relating to 
special business transactions are treated in other articles of this symposium. 

The purpose of a choice-of-law clause is this: The parties envisage—or at least 
do not rule out—the possibility of a conflict of laws and make arrangements for that 
contingency by providing that the proper law of their contract shall be the law of a 


See, eg., G. C. Cumsurae, InrernationaL Contracts (1948); Graveson, The Proper Law of 
Commercial Contracts in the English Legal System, in Conrticr or Laws anp INTERNATIONAL Con- 
rRAcTS 1 (1949). 
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particular country. Such partial localization device is only an imperfect means of 
localization, and this for two reasons: First, it does not prevent the conflict issue 
from arising in various jurisdictions; it only lays down that, irrespective of whether 
the dispute arises in countries A, B, or C, it shall always be the law of, say, B which 
shall govern the transaction. Secondly, the court of the country in which the dispute 
is actually litigated may interpret the proper law of contract which the parties 
have chosen differently from the courts of other countries with which the transaction 
is connected, Thus, in our example, the courts of A or C, when attempting to as- 
certain the law of B, may erroneously, but, as far as the parties are concerned, 
finally, find the law of B to be different from that law as it would be interpreted 
in the courts of B, had the courts of B been called upon to decide the issue. 

In order to be truly effective, a choice-of-law clause should invariably be com- 
bined with a jurisdiction clause which provides that the courts of a particular coun- 
try shall have exclusive jurisdiction to deal with the issue. If, in our example, the 
agreement of the parties that the law of B shall govern their contract is supplemented 
by the further agreement that the courts of B shall have sole jurisdiction to deal 
with any disputes between the parties, the vagaries of the pure choice-of-law clause 
are excluded. The combination of a choice-of-law clause with a jurisdiction clause 
is not, however, always possible, because the latter arrangement may offend against 
the public policy of the lex fori of some of the countries with which the transaction 


is connected and may, in that case, jeopardize the whole avoidance device. 


. The indirect Choice-of-Law Clause. 

The typical indirect choice-of-law clause is the arbitration clause. 

It is widely held, and rightly so, that if the parties agree on arbitration to be held 
at a particular locality, this imports a choice-of-law clause, namely, an agreement 
that the law of the arbitration tribunal shall be the proper law of the contract. 

The essential point of such arbitration clause is the localization of the arbitration 


at a particular place. It has happened occasionally in international contracts that 


arbitration clauses were adopted without a localization device, For instance, English 
and Italian parties to a contract of sale may adopt an arbitration clause according 
to which, in case of dispute, each party shall appoint an arbitrator and, in case 
of dissent, both arbitrators shall elect an umpire. Such clause is worthless, even as a 
partial localization device. If, at the request of one party, the other fails to appoint 
an arbitrator, are the consequences to be treated according to English law or Italian 
law? This question can only be solved by first ascertaining the proper law of con- 
tract, so that in this case, the arbitration clause does not determine the proper law 
of contract, but the contrary is the case. 

That, indeed, it is the localization aspect—namely, the provision that arbitration 
shall be held at a particular locality—which makes the arbitration clause a valuable 
avoidance device is clearly recognized in the arbitration clauses sponsored by the 
American Arbitration Association. An illustration is afforded by the so-called 
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British-American Arbitration Clause which the London Court of Arbitration—the 
arbitration tribunal of the London Chamber of Commerce—recommends for in- 
sertion into contracts made between traders in the United Kingdom and the United 
States of America; that clause is worded as follows: 


Any controversy or claim arising out of or relating to this contract or breach thereof 
shall be settled by arbitration. If the arbitration is held in England, it shall be conducted 
under the Rules of the London Court of Arbitration and the construction, validity, and 
performance of the contract shall be governed by the law of England. If the arbitration 
is held in the United States, it shall be conducted under the Rules of the American 
Arbitration Association, Judgment upon the award rendered may be entered in any 
court having jurisdiction thereof. In the event that the parties have not designated the 
locale of the arbitration and are unable to agree thereon, either party may apply to the 
International Law Association in London to decide the locale and its decision shall be 


accepted by the parties thereto. 


It will be noted that this clause defines the locale of arbitration with great care 
and even goes to the length of having an arbitration on the question of the locale if 
the parties have failed to designate it or are unable to agree on it. The aim of this 
clause is to leave no loophole for the partial localization of the transaction and to 
assure that the arbitration clause will perform its function as a means of definition 
of the choice of law. The result of this regulation is, however, that if English law 
is in favor of one party and American law in favor of the other, the determination 


by the International Law Association in London of the locale of arbitration decides, 
in fact, the substantive issue between the parties. In such a case, the International 


Law Association assumes, from the practical point of view, the position of an um- 


pire. 

The possibility that the localization aspect of the arbitration clause might not 
perform its function of defining the proper law may likewise arise in an arbitration 
under the rules of the Court of Arbitration constituted by the International Chamber 
of Commerce. Here, the nationality and residence of the arbitrator are, as a rule, 
different from that of the parties. Surely, in this case, neither the law of the place 
at which the arbitration is held nor French law, as the lex fort of the Court of 
Arbitration, can be the proper law of the contract. In such a case, if the question is 
relevant, it is thought that it would be the duty of the arbitrator to ascertain what the 
proper law of the contract is. No case of this kind has so far been reported in the 
English jurisdiction. 


Ill 


Conrtict AvoIpANCE AND THE THEORETICAL Bases or THE Conriict or Laws 

It is proposed in this part to indicate briefly the effect which the recognition 
of the topic of conflict avoidance as a corollary to that of conflict solution is likely 
to produce on the theory of the conflict of laws. 
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A. The Theoretical Foundation of Conflict Avoidance 


Since conflict avoidance is actively practiced on the international, national, and 
private levels, some measure of fundamental similarity of legal institutions must 
already be in existence in many parts of the world. The various legal systems with 
which an international transaction is connected may differ on points of detail—e.g., 
in the law of contract, on the extent to which party autonomy is admitted or to 
which public policy is applied; or in corporation law, on the requirements for the 
creation of a foreign subsidiary. Yet, some fundamental notions must be common 
to the legal systems with which the transaction is connected—e.g., the rule pacta 
sunt sevanda and the recognition of the legal persona of a corporation. The 
selective process characteristic of conflict avoidance on the private level could hardly 
be applied if there did not exist such similarity of fundamental legal ideas in many 
parts of the world; and the unifying attempts of conflict avoidance on the inter- 
national level, which at least in the field of international commercial law have 
achieved some measure of success, would not be possible if the parties to an interna- 
tional agreement or the national bodies sponsoring an international practice did not 
only share a similarity of outlook as to the fundamentals of the legal institutions 
with which the agreement or practice is concerned, but, beyond that, were in sub- 
stantial agreement on the detailed rules applicable to those institutions. 


B. The Local Rights and Vested Rights Theories 

The two great theories propounded as a basis of a conflict system by modern 
writers are the theories of local rights, founded on the writing of W. W. Cook, and 
the theory of vested rights, adopted, in a modified form, by the authors of the sixth 
edition of Dicey and others. It is the merit of Professor Lederman, in his Conflict 
Avoidance by International Agreement,'"' after giving a brief exposition of these 
two theories, to have examined their relationship to conflict avoidance on the inter- 
national level. When referring to the vested right theory, the learned author states 
118 


that this theory 


. necessarily presumes that there are universal and uniform tests valid for all national 
legal systems whereby this task of definition and allocation can be implemented. 


This analysis is, it is believed, in substance correct. While the vested rights theory 
rejects the narrow nationalism of the local rights theory, which fails to explain why 
a national law should take notice of foreign law at all, and equally rejects the unreal 
thesis of supranational law, it recognizes the existence of fundamental similarity 
of legal concepts in many parts of the world without denying that the source of 
application of a conflict norm in a municipal jurisdiction is the power of the sov- 
ereign in whom that jurisdiction is vested—1z., it recognizes that the conflict of laws, 
like every other branch of private law, forms part and parcel of a municipal system 


of laws. 


"1 Infra 581-605 
aad | | at 602 
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To appreciate this fully, it is necessary to realize that the modern vested right 
theory is a considerably modified version of the former unqualified theory of that 


name, 


1. The Unqualified Vested Rights Theory. 

It is beyond the compass of this paper to examine historically whether the older 
authors and the judges in older English decisions, when propounding that a right 
duly acquired under the law of another country should be protected in England, 
thought that such right could, proprio vigore, claim enforcement in the English 


jurisdiction. 

It cannot be denied that several dicta in English decisions 
of principle in Dicey, which remained unaltered from the first to the fifth edition, 
lends some color to that view. Thus, it is stated in the fifth edition of Dicey, as 


19 and the statement 


General Principle No. 4, that'*® 


. any right which has been fully acquired under the law of any civilised country is 
recognised, and, in general, enforced by English law. 


However, it should not be overlooked that some of the older authors made 
considerable reservations when stating this theory: they apparently never denied that 
it was English law which had to decide whether or not a right was “duly acquired.” 
Thus, in his General Principle No. 5, Dicey, in the fifth edition, distinguishes be- 
tween the “type” and the “incidents” of a right and states that “the type” of the 
right is to be recognized by English law (the lex fori), whereas the characterization 
of “the incidents” is left to the lex causae.’*' In view of this distinction, it might 
at least be regarded as doubtful whether Dicey himself accepted the unqualified 


vested rights theory. 


2. The Modern Vested Rights Theory. 

Those adhering to the modern vested rights theory have further emphasized the 
influence of the lex fori in the determination of the vested right. This will be 
seen if the preceding statement in Dicey’s first five editions is compared with the 
following statement of the vested rights theory in the sixth edition, which states, as 
General Principle No. 1:'** 


Any right which has been acquired under the law of any civilised country which ts 
applicable according to the English rules of the conflict of laws is recognised and, in 
general, enforced by English courts, and no right which has not been acquired in virtue 
of an English rule of the conflict of laws is enforced or, in general, recognized by English 
courts, 

"" Bg., Turner, L. J., in Hooper vy. Gumm, L. R. 2 Ch. 282, 289 (1867); Maugham, J., in Re 
Askew, [1930] 2 Ch. 267; see further, Duff, J., in the Canadian case of Livesley v. Horst Co., [1924] 
S. C. Rep. (Can.) 605, quoted with approval by Pilcher, J., in J. D'Almeida Aruajo Ltd. vy. Sir Fred 
erick Becker & Co., [1953] 2 Q. B. 329. 

*8° Arnert V. Dicey, Conruicr or Laws 17 (sth ed. 1932). 


Id. at 43. 
*? Dicey, op. cit. supra note 76, at 11 (emphasis added) 
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The present writer stated elsewhere’** that the essence of the principle is that, 
. .. as a matter of justice the municipal courts should recognise and give effect to rights 


which, in their judgment, a person has duly acquired under any system of law, municipal 


or foreign. 


The difference between the old and the new vested rights theories is, thus, that 
the new vested rights theory recognizes that it is ultimately for the lex fort to de- 
termine whether a right alleged to have been acquired under a foreign legal system 
has really been so acquired. According to the unqualified vested rights theory, the 
lex fort is invoked once only—namely, after the determination of the right as 
“vested,” when the question of public policy arises; but according to the modern 
vested rights theory, the /ex fori is invoked twice: first, when the question arises 
whether the right is to be regarded as “vested”—this question is decided by the lex 
fort in conjunction with the lex causae'**—and secondly, when the question arises 
whether the public policy of the forum admits such vested right, a question which 
falls to the lex fori alone for decision. The important modification which the 
modern vested rights theory admits is, to a large extent, the result of the teaching 
of Cook, and in so far, his contribution to the theoretical foundation of the con 
flict of laws is readily acknowledged by the representatives of that theory. 

Beyond that, however, they are unwilling to go. They believe that, in spite of two 
world wars and a recent resurgence of excessive legal nationalism evinced by a 


theoretical’*® and practical’*’extension of the principle of territoriality, a sufficient 


similarity of fundamental legal concepts is still left in the world to admit the idea 


that at least some great principles of law are found in most of these systems and 


rights resulting from them should be protected by municipal jurisdictions. It has 
been written elsewhere :'*7 

Those supporting the vested rights theory . . . believe that such a principle exists 
and that it is ultimately founded on the idea that there exist human rights which should 
be recognised and protected by the courts of all civilised countries, subject to the exigencies 
of municipal public policy. By proclaiming the Universal Declaration of Human Right 
and by adopting the Convention of Human Rights, the United Nations have made an 
attempt to provide some degree of protection for such rights in the international sphere; 
although in the municipal sphere these attempts cannot be called in aid of the argument in 
favor of the vested rights theory, it is believed that they are founded on the same con 


ception of justice from which the doctrine of the vested rights arose in the Anglo-American 
conflict of laws. 


29 ScHMITTHOFE, Of. cit. supra note 8, at 33 (emphasis added) 

184 See SCHMITTHOFF, Op. cit. supra note %, at 38 

88 See Niboyet, Territoriality and Universal Recognition of Rules of Conflict of Laws, 65 Wany 
. Rev. 582 (1952 

*#° Bank voor Handel v. Slatford, [1951] 2 All. E. R. 779; Camille and Henry Dreyfus Foundation, 
Inc. v. Inland Revenue Comm'rs, {1955! 3 Weekly L. R. 451 The argument of the Crown in Re 
Azoff-Don Commercial Bank, [1954] Ch. 315, was fortunately rejected by Wynn-Parry, J 


a7 
7 ScuMITINONY, Op. ct. supra note &, at 34 
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C. Recognition of the Importance of the International Element 


That a positive municipal system of conflict norms which will give its due 
place to conflict avoidance has to admit an international element into its theoretical 


frame is recognized by some modern representatives of the local rights theory. Thus, 
Professor Lederman, who himself accepts the local rights theory, states that, never- 


theless, the vested rights theory'*” 


. . » does assert correctly what must be the basic policy and purpose of any conflictual 
system—that persons involved in international situations of fact should be able to enjoy 
the same legal relations in all countries touched by these facts. 


Professor Lederman accepts the local rights theory de lege lata and advocates the 
vested rights theory de lege ferenda, and—and this is the important point—does not 
consider the two as dogmatically irreconcilable. In his view, the local rights theory 
is a correct analysis of conflict systems at the present time, but the vested rights 
theory is the desirable foundation for the future conflict development. However, 
if he thinks that the vested rights theory is identical with a demand for uniformity 
of the law, he overrates the degree of internationalism contained in that theory. 
To those supporting the vested rights theory, uniformity of law is just the same as 
to those supporting the local rights theory—namely, as Professor Lederman aptly puts 
it, “the great desideratum”—but they realize fully that it is not yet reality and, 
as a comprehensive scheme of conflict avoidance, might hardly become reality 
for some time to come. 

However, that conflict avoidance is practiced not only on the international, but 
extensively likewise on the private level appears to them to support the view that 
a modicum of common understanding on fundamental legal concepts is still left in 
the world and is capable of extension. That is a sufficient basis on which to build, 
at the present time, a modern vested rights theory, with its hopeful implications. 

Professor Lederman, like the present writer, attempts to find a synthesis between 
the extremely national contents of the local rights theory and the moderately inter- 
national contents of the vested rights theory, and, although they approach the prob- 
lem from different sides, the gulf appears almost to be bridged. 

It is significant that Professor E. W. Briggs, approaching the problem from a 
different and highly original angle, likewise suggests a theory under which “na- 


. are recognised without surrendering the ideal of an ultimately 
120 


tional interests . . 
genuine universal system of laws. 


D. Outlook 
If conflict avoidance in all its implications is recognized as a corollary to conflict 
solution, does not the dispute between the conflicting theories of the subject lose 
much of its significance? Are we not in a similar cul de sac to that in which the 


*** Lederman, Conflict Avoidance by International Agreement, infra 581, 602. 
** Briggs, The “Legislative Jurisdictional Principle,” in a Policy-Centered Conflict of Laws, 4 Int’ 


& Comp. L. Q. 329, 355 (1955). 
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statutists found themselves when disputing the values of the personal and real 
statutes? In conflict avoidance, we have a great discipline founded on the existence 
of similarities between the legal systems of the world, a practical science which, in a 
workmanlike fashion, uses the only method which in the second half of the 
twentieth century can advance the science of the conflict of laws, namely, the com- 


parative method. 
It is essential that the conflict of laws systems everywhere should be retrieved 


from the narrow compass of nationalism which limited them in the nineteenth 
and the first half of the twentieth century and should, as in the eighteenth 
century, again be seen in their intimate functional relationship to international com- 


mercial law. This can only be done by the extensive use of the comparative method. 
The planner of international transactions who is engaged in conflict avoidance uses 
this method already in our days; it is the method of the future in global conflict 
relations. This, in due course, will completely alter the theoretical bases of the 
subject: the comparative method, with its broad international implications, will 
indicate the way out of the cul de sac in which the theoretical discussion has placed 
the subject at present. One day, we may perhaps say with respect to the theories 
of local and vested rights: “cela est bien dit, mais il faut cultiver notre jardin.” 


IV 
CONCLUSIONS 

1. Two approaches are possible to problems of the conflict of laws: the preventive 
method of conflict avoidance and the clinical method of conflict solution by the 
courts or statute, 

2. Traditionally, the conflict in the common-law countries is founded on the rules 
of conflict solution. 

3. Conflict avoidance is a subject of growing importance, in view of the general 
political and economic conditions of the post-war era. 

4. Conflict avoidance can be pursued on the international, national, and private 
levels. 

5. On the international level, conflict avoidance aims at the unification of law 
by international agreement of governments or the adoption of common practices 
sponsored by nongovernmental international bodies. 

6. On the national level, conflict avoidance aims mainly at the avoidance of an 
internal conflict between several legal systems under the jurisdiction of the same 
sovereign and the maintenance of uniform interpretation of international agreements. 

7. Conflict avoidance on the private level can be practiced in fields in which the 
autonomy of the parties applies, notably in the law of contract, but also in other 
areas, such as inter vivos trusts of movables, succession planning, the choice of the 
forum, and the international organization of corporate business. 

The extent of autonomy and the restrictions of public policy vary in the various 
countries and are important factors in the planning of international transactions. 
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8. Avoidance has to be distinguished from evasion. A choice-of-law clause which 
is not bona fide and the use of the “quasi-foreign” corporation are illustrations of 
evasive devices in the conflict of laws. 

g. The localization of a legal transaction in a municipal jurisdiction is carried 
out by total or partial localization devices. 

10. Illustrations of total localization devices are the confirmation of a commercial 
transaction by a banker’s confirmed credit or by a confirming house, and the use of 
a foreign subsidiary which is controlled by a parent corporation in another juris- 
diction. 

A modern tendency is to avoid conflicts by adopting rules of international law— 
¢.g., an international corporation adopts a statute intended to submit it, in all re- 
spects, to its own law. 

11. Illustrations of partial localization devices are choice-of-law and arbitration 


clauses. 
12. Theoretically, the subject of conflict avoidance assumes the existence of a 
measure of agreement on fundamental legal principles amongst civilized nations. 
The subject of conflict avoidance is founded on the comparative legal method, 
and this approach enables a synthesis of the theories of local and vested rights; the 


comparative method is the method of the future in global conflict relations. 





CONFLICT AVOIDANCE IN INTERNATIONAL 
LOANS AND MONETARY AGREEMENTS* 


Davivson SomMMers,t A. Brocues,t anp Georces R, Detaume** 


I 
INTRODUCTION 

Lenders have good reason to take an interest in avoiding the pitfalls set by the 
conflict of laws, Characteristically, the lender performs his part of the bargain at the 
outset, while the performance of the debtor is stretched over a long period; loans 
with terms of 20 to 25 years are no exception. Future changes in applicable law are, 
thus, more likely to affect the debtor’s performance than the lender's, and history 
affords lenders ample ground for fearing that in times of economic stress, changes in 
applicable law will work for the relief of debtors. 

When the lender advances funds across national, rather than state, boundaries, his 
concern with the subject of conflict of laws may be expected to be intensified. Fear 
of the unknown will give him a special interest in avoiding the application of the 
foreign law to such matters as negotiability, tender, payment, and usury. But inter 
national loans involve additional hazards of a kind not normally encountered in do 
mestic contracts, hazards affecting the medium of payment itself. The risks of 
exchange restrictions, freezing orders, and currency devaluation haunt international 
lenders; it is one of their occupational characteristics to be suspicious of the actions 
of all governments in these fields and, at least in capital-exporting countries, to fear 


the actions of foreign governments more than those of their own.’ There is, thus, 


* The views expressed in this article are those of the authors and do not necessarily represent the view 
of the International Bank for Reconstruction and Development. The authors gratefully acknowledge the 
assistance and advice received from their colleague, Franz M. Oppenheimer, of the New York and District 
of Columbia bars, in the preparation of this artich 

t A.B. 1926, LL.B. 1930, Harvard University. Member of the New York bar; 

International Bank for Reconstruction and Development 
LL.M. 1936, J.D. 1939, University of Amsterdam, LL.B. 1942, Fordham University. Assistant 


General Counsel, International Bank for Reconstruction and Development. Formerly Legal Advise 
Office of Financial Counselor, Netherlands Embassy, and Netherlands Delegation to Bretton Woods Con 
ference. Author, Her ONDEUGDELIJKE OCTROOI IN DE INBREUKPROCEDURE (1939), and Law, in Tur 


ConTRIBUTION OF HOLLAND To THE SctENcES (1943) 

** LL.B. 1942, Docteur en Droit 1946, University of Pans. Attorney, International Bank for Recon 
struction and Development. Formerly Legal Counselor, International Monetary Fund; Chargé de Cours de 
Facultés de Droit, France, Author, Les Conriits pe Lows A LA Vette pu Cope Civin (194 Li 
Conriits pe Lois A LA Vere pu Cope Civit pans Les Trairés Diptomariours (194%); AMERICAN 
Frencn Paivare Inrernarionat Law (Columbia University Bilateral Studies in Private International 
Law No. 2, 1953); and articles on the conflict of laws and comparative law published in American, 
Canadian, and European law reviews. 

* This attitude might, on occasion, prove to be a treacherous guide. The classic conflict problems 
under international loans arose out of gold clauses, A stipulation of American law by an American 
foreign lender in the twenties would have helped foreign courts to hold applicable the American Joint 
Resolution of June 5, 1933, 48 Svar. 112, 31 U.S. C. § 463 (1952), which invalidated gold clauses, and 


‘ { 92 


would, thus, have contributed to the frustration of the lender's objectives. See also notes 7 and 


infra 
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reason to expect that international lenders will not only insist on including stipula- 
tions of the applicable law in their contracts, but also on making their own law 
applicable in preference to other laws. 

This article will examine whether this expectation is justified. It will describe 
the practice of leading markets in regard to stipulations of applicable law in interna- 
tional loans; monetary agreements will be mentioned in passing. It is hoped that 
this survey will contribute to an understanding of the variety of considerations which 
international lenders and their counsel have to take into account in dealing with 


problems of avoiding the conflict of laws. 
Descriptions of practice must be put in general terms, and this description does 
not purport to be complete in scope or detail, What has been attempted is the delin- 


eation of trends, to which there are doubtless many exceptions. Little descriptive 
literature has been found, and the authors have had to rely on their own experience, 
on examination of such loan agreements and prospectuses as they have been able 
to find, and upon information supplied by a number of eminent lawyers and 
financiers who have been good enough to give the authors the benefit of their own 
first-hand experience.’ 

At the outset, it should be mentioned that the effectiveness of stipulations of 
applicable law is subject to important limitations, and an awareness of these is 
necessary for an understanding of current practices.’ The most important of these 
limitations is the doctrine that a stipulation of applicable law will not be given effect 
if the law chosen is found to be inconsistent with the public policy of the forum. 
This well-known doctrine drastically limits freedom of action and has often pre- 
vented enforcement of contracts in accordance with their terms. Another sig- 
nificant limiting factor is of a practical rather than of a juridical nature. A choice 
by express stipulation of the law of a particular country may turn out to be futile as 
a practical matter if the contract cannot be enforced in that country. The field of 
international loans offers many examples of cases where such enforcement is im- 
possible either because the debtor is immune by law (e.g., in loans to foreign gov- 
ernments) or because the debtor cannot be reached by process in the jurisdiction 
or has no assets which can be reached. 

One further preliminary point should be mentioned. There is no likelihood of 


* Information has been supplied particularly from the United States, the United Kingdom, Canada, 
France, Switzerland, and the Netherlands. For reasons of professional confidence, it has not been 
possible in every case to cite documentary materials by name. 

* Such interesting questions as whether there are legal obstacles to stipulating the law of a country 
which has no contact with the transaction involved or to stipulating against future changes of the proper 
law (see, ¢.g., Herserr F. Goooricn, Conriicr or Laws 326 et seq. (3d ed. 1949); F. A. Mann, Tue 
Leoat Aspect or Money 266 (2d ed. 1953); and Delaume, L’Autonomie de la Volonté en Droit In- 
ternational Privé, in 39 Revux Cririgue pe Drorr InrernaTionat Privé [hereinafter Rev.] 321, 336-37 
(France 1950)) appear to have little practical application in the field of international loans and monetary 
agreements. For an attempt to deal with future changes of law, see the provision found in art. VII, §11 
of the Indenture of Oct. 1, 1925, between Rudolf Karstadt, A. G., a German company, and American 
bankers reading in part as follows: “. . . the company . . . hereby agrees to waive . . . the benefit and 
advantage of any valuation, stay, appraisement and extension law or laws now existing, or which may 
hereafter be passed either in Germany or in the United States of America. . . .” 
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any conflict of laws in respect of the capacity or authority of a governmental or 


corporate borrower to contract a debt or to issue securities. It is generally recognized 


that these matters are governed by the borrower's personal law—that is, by the law 
of the borrower itself, if it is a government, or by the law of the corporate domicile 
of the borrower.* There is, therefore, no real problem of avoiding conflicts of law 
on these matters, and international loans normally deal with them, if at all, not by 
formal stipulation, but by mere reference to the particular statute or other source of 
authority under which the borrower purports to act.° 

There remains for discussion the problem of avoiding conflicts with respect to the 
validity,” interpretation, and performance of the loan contracts. These are the 
points on which lenders are apprehensive about the future and on which they try to 
protect themselves by stipulations of applicable law. Since the risks of conflicts, 
and the means available for meeting them, differ as between types of lenders and 
types of borrowers, a description of the practice can best proceed on the basis of a 
classification of international loans into four main categories, depending on the 
character, private or public, of lender and borrower, as follows: 


a. loans by private lenders to private borrowers; 

b. loans by private lenders to foreign governments and to international organiza 
tions; 

c. loans by public lenders to private borrowers; and 

d. loans by public lenders to foreign governments and to international organiza- 
tions.’ 


*In Goodman vy. Deutsch-Atlantische T. Gesellschaft, 166 Misc. 509, 2 N. Y. S. ad 80 (Sup. Ct 
1938), a deed of trust on properties of a German cable company securing bonds and coupons sold in 
New York provided that the obligations undertaken by the borrower were “covered” by German law, 
although the relations between the parties were generally “governed” by the law of New York. It was 
held that the reference to German law was limited to such matters as corporate action and authority to 
enter into the deed of trust and that all other matters were governed by the law of New York, On this 
problem generally, see Report or THE CoMMiTTEE FoR THE Srupy oF INTERNATIONAL Loans [hereinafter 
L. N. Report] (League of Nations Pub. No. C 145, M 93, 1939, ILA, §73). 

"See, ¢.g., the following prospectuses concerning bonds issued in the United States: French Mail 
Steamship Lines 7°% External Sinking Fund Gold Bonds of 1924; City of Milan 6%% External Sinking 
Fund Bonds of 1927; City of Oslo 442% External Sinking Fund Bonds of 1936. With respect to bonds 
issued in the Netherlands and Switzerland, see the prospectus for the Emprunt Extérieur de la Ville 
de Paris 5% of 1932. It is also frequently stipulated in trust indentures, underwriting agreements, and 
direct loan contracts that the borrower represents that it has taken all the corporate or legislative action 
required to make its obligations valid and binding upon it. 

© What is referred to here is the “essential validity” of the contract, as that term is often used, as 
opposed to the formalities of execution and issue. 

* This classification, which has been purposely oversimplified for convenience of discussion, omits loans 
to political subdivisions, government-owned corporations, and autonomous public institutions, bodies, and 
authorities. These entities differ strikingly in legal status. On the one extreme are territorial governments 
enjoying a large measure of independence. On the other are entities which, although government-owned, 
have essentially the legal status of private corporations. Between these two extremes, there is a whole 
range of institutions possessing governmental attributes in greater or lesser degree. In many instances, 
their status is not entirely clear under their own law; and foreign jurisdictions will not necessarily adopt 
the domestic view. An examination of these questions would go beyond the scope of this article. In 
any event, we believe that the oversimplified classification which we have adopted permits an adequate 
discussion of the practice. 
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II 
Loans By Private Lenpers to Private Borrowers 

The normal transaction in this category is one in which there would be no 
difficulty in deciding the applicable law by usual and generally recognized principles 
of the conflict of laws. Whether the transaction takes the form of a loan agreement or 
a bond issue, the arrangements are usually such as to make the law of the lender’s 
country applicable. The lender’s country is usually the place where documents are 
signed and delivered, where funds are received by the borrower and are to be 
repaid. The language of that country is usually used, and its fashions in draftsman- 
ship observed. Where a trustee or a bondholders’ agent is appointed, it will normally 
be a national and resident of the lender’s country, and the same is true of fiscal 
agents, paying agents, and registrars. The regulatory requirements of the lender's 
country, such as registration and listing, will have been complied with. Thus, there 
is usually every reason to assume that the law of that country will be recognized as 
governing questions of validity, interpretation, and performance.” 

It is, therefore, interesting that lenders in the principal financial markets con- 
sistently include stipulations of applicable law in their loan agreements with pri- 
vate foreign borrowers and in bonds issued in those markets by private foreign 


issuers; and that the law designated by stipulation is usually the law of the lender's 


country or state,” which would presumably be applicable even in the absence of a 


* The following cases, for example, relied on all or most of these factors in holding the law of the 
lender applicable: Guaranty Trust Co. of New York v. Henwood, 307 U. S. 247 (1939); Bethlehem 
Steel Co. v. Zurich Central Accident and Liability Insurance Co., and Bethlehem Steel Co. v. Anglo- 
Continentale Treuhand A. G., 307 U. S. 265 (1939); Hartman v. United States, 65 F. Supp. 397 (Ct. 
Cl. 1946); Compania de Inversiones Internacionales v. Industrial Mortgage Bank of Finland, 269 N. Y. 
24, 198 N. E. 617 (1935); Trésor Public et Soc. Royal Bank of Canada vy. Schumann, Court of Appeal 
of Paris, May 16, 1951, [1952] Juris-Classeur Periodique [also called La Semaine Juridique, hereinafter 
J. C. P.| IL. 6887; Aachener Kreissparkasse v. Giroverband, Supreme Court of Germany, May 28, 1936, 
63 Journat Du Drorr Inrernationar [hereinafter CLuner| 951 (France 1936); Minerva Ins, Co. v. The 
Norwegian Government, Supreme Court of Norway, Dec. 8, 1937, 38 BuLLeTIN pe L'InstrruT JuRIDIQUE 
InreRNaTiOnAL [hereinafter B. 1. J. 1.) 71 (France 1938); Skandia v. National Debt Office, Supreme 
Court of Sweden, Jan. 30, 1937, 36 B. L. J. I. 327 (France 1937); Amsterdam Stock Exchange Committee 
v. Ministry of Finance (as translated in German), Supreme Court of Denmark, Jan. 30, 1939, 13 ZerT- 
scnmivy FUER AUSLAENDISCHES UND INTERNATIONALES Paivarrecur 825 (Germany 1942); Rotterdam Gold 
Bonds Case, Supreme Court of the Netherlands, Feb. 11, 1938, Ann. Dic. Pus. Intr't L. Cases [hereinafter 
Ann. Dic.] 1919-42, 26 (1947); Rex v. International Trustee for the Protection of Bondholders A. G., 
[1937] A. C. 500; British and French Trust Corp. v. New Brunswick Ry. Co., [1937] 4 All E. R. 516, 
But see Mount Albert Borough Council v. Australasian Tem- 


aff'd on other grounds, [1939| A. C. 1. 
See also, Vienna Loan of 1902 


perance and General Mutual Life Assurance Co., [1938] A. C, 224. 
Case, German Supreme Court, Nov. 14, 1929, 126 Entscheidungen des Reichsgerichts in Zivilsachen 
{hereinafter R. G. Z.] 196. 

* Where the loan is secured by a mortgage or similar charge on property located outside the lender's 
country, it is usual to provide, for obvious reasons, that the security arrangement is to be governed by 
the law of the situs of the property. See, for example, the following provision (§20.07) of an Indenture, 
dated Feb, 2, 1950, between Mexican Light and Power Co., Ltd., a Canadian corporation, and National 
Trust Co., Ltd., of Toronto, as Trustee, which provides as follows: 

“This Indenture and the Bonds and coupons shall be construed in accordance with the laws 
of the Province of Ontario, Canada, and the laws of Canada applicable therein, and shall be 
treated in all respects as Ontario contracts, save in respect of the security created or to be created 
hereby or pursuant hereto upon the immovable properties of the Company and its subsidiaries in 
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stipulation. Bankers and their legal advisers seem to believe that a contractual choice 
of law can add something to the protection afforded by the rules of the conflict of 
laws, even in this relatively well-explored area. The authorities indicate that effect 
will normally be given to such stipulations’ subject, of course, to considerations of 
public policy.’ 

Only one of the leading financial markets, France, does not appear to follow 
the general practice in this regard. That exception can probably be explained by 
the unique French doctrine of “international transactions,” under which effect is 


given to the intention of the parties, as expressed in monetary clauses in international 


transactions, without regard to the principles of the conflict of laws normally applied 


by French courts in other types of cases.’* 
the United Mexican States and the receipt of income therefrom, which shall be governed by 
the laws of that country.” 

Another interesting provision (art. XX) is found in the Form of Obligation issued by the Liquidation of 
United Steel Works Corp. (Vereinigte Stahlwerke Aktiengesellschaft) pursuant to a Declaration and an 
Agreement of Deposit, dated Jan. 1, 1953: 

“Except as herein otherwise provided, this Obligation and the rights of the Obligees hereunder 
shall for all purposes be governed by the laws of the State of New York, United States of America, 
and shall be construed and enforced in accordance with such laws; provided, that this provision 
is without prejudice to any mandatory provision of German law applicable either (a) to the creation 
of mortgages or the foreclosure thereof or other proceedings relative to real estate or fixed property 
or (b) to any proceedings which may be brought or instituted by the Obligees or either of them 
in Germany for the enforcement of this Obligation or any one or more of the provisions, covenants 
or agreements herein contained.” 

Cf. the following provision of a trust deed between an Austrian corporation and an English company 

which provides, in part, as follows: 
“This Deed and the Bonds shall be construed and have effect as instruments made in England and 
in accordance with the Laws of England and the [Borrower] hereby submits to the jurisdiction of 
the High Court of Justice in England as regards all matters and questions arising hereunder or 
under the Bonds. ... Provided always that nothing in this clause contained shall hinder or prevent 
the Trustees from taking proceedings in the Courts of Austria or other countries where the 
mortgaged premises are situated and from exercising all rights and powers under the Laws for the 
time being in force in Austria or other countries where the mortgaged premises are situated which 
they would have been entitled to take or exercise if this clause had not been inserted,” 

For a rarer exception to the statement in the text, but one which is, nevertheless, useful as illustrating 
the dangers of generalization in this field, see §14 of the terms and conditions of the bonds in the 
Prospectus for the 1954 loan issued in Switzerland by International Standard Electric Corp., a New 
York corporation, where the New York law (the borrower's law) was designated as applicable. Another 
exception is found in the recent English case, In re Helbert Wagg, [1956] 221 L. T. 24, in which the 
German law of the borrower rather than the English law of the lender was stipulated to be applicable 

” Sec, ¢.g., Société Antwerpia v. Ville d‘Anvers, Supreme Court of Belgium, Feb. 24, 1938, Rev. 661 
(1938), 66 Cruner 413 (France 1939); Ver. voor den Effectenhandel v. Bataafsche Petroleum Mij., 
Supreme Court of the Netherlands, March 12, 1936, Nederlandsche Jurisprudentie No. 281 (1936), 31 Rev. 
733 (France 1936), 36 B. I. J. 1. 315 (France 1936); Amsterdam Stock Exchange Committee v. Gov- 
ernment of Finland, Helsingfors City Court, Dec. 23, 1937, 38 B. I. J. I. 280 (France 1938); Rheinisch 
Westfaclische Elektrizitaetswerk A.G. v. Anglo-Continentale Treuhand, Swiss Federal Tribunal, July 
7, 1942, [1942] Recueil Officiel [hereinafter R. O.] 68. Il. 203, 73-76 Cruner 20% (France 1946-49). 

™ See Bethlehem Steel Co. v. Zurich General Accident and Liability Ins. Co., 307 U. S. 265 (1939) 
In several cases, public policy has been invoked to deny enforcement of foreign laws abrogating gold 
clauses. See, ¢.g., Aachener Kreissparkasse v. Giroverband, Supreme Court of Germany, May 28, 1936, 
63 Cruner 951 (France 1936); Royal Dutch Loan, Supreme Court of the Netherlands, May 14, 1936, 
36 B.-L. J. 1. 304 (France 1936); and Messageries Maritimes Debentures Case Supreme Court of the 
Netherlands, April 28, 1939, ANN. Dic. 1919-42, 28 (1947). 

'? See, ¢.g., Etat Francais v. Comité de la Bourse d’ Amsterdam, Cour de cassation (Ch. civ., sect 


civ.), Jan. 21, 1950, [1951] Sirey Jurisprudence 1.1, 39 Rev. 609 (Prance 1950), [1951] Dalloz Juris 
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Even where the practice is to stipulate the applicable law, there is diversity in 
the forms of stipulation actually employed. Despite this diversity, most clauses 
found in loan agreements and bond issues are precisely drafted and indicate clearly 
the matters which the parties intend shall be governed by the designated law. A 
typical American example is as follows :’* 

This Indenture, the Guarantee Agreement, the Debentures issued hereunder and the 
coupons appertaining thereto and the guarantee endorsed thereon, and all rights arising 


under any of the same shall be construed and determined in accordance with the laws of 
[e.g., New York], and the performance of each thereof shall be governed and enforced 


according to such law. 


Comparable clauses can be found in loans negotiated in other markets. For example, 
the following provision is found in bonds issued in the Netherlands:"* 


This Agreement and all rights and obligations arising thereunder shall be governed by 
Dutch law. (as translated) 


and this in bonds issued in Switzerland :'° 


The loan contract provides that all the rights and obligations of the parties thereto shall, 
in all respects, be governed by Swiss law. (as translated) 


and this in a British trust deed :'® 


The meaning and construction of this Deed and the rights and duties of the parties here- 
under shall be determined in accordance with English law. 


Not all forms of stipulation are so specific. A common type of clause provides 
that the loan agreement or the bonds “shall be deemed to be a contract made under 
the laws of [e.g., the State of New York| and for all purposes, shall be construed 
in accordance with the laws of [said State],”'’ or “shall be construed and determined 


prudence 749. On this doctrine, see, ¢.g., among recent publications, ArrHur Nusssaum, Money 1N 
rue Law 267 et seq. (ad ed. 1950); Henet Barivvor, Trarré ELementraire pe Dror INTERNATIONAL 
Privé 675 (ad ed. 1955); Delaume, supra note 3, at 335-37; Lerebours-Pigeonniére, A Propos du Contrat 
International, 78 Ci.uner 4 (France 1951). 

** Bataafsche Petroleum Company Loan 4%% of 1927 (this provision was given effect by the 
Supreme Court of the Netherlands in the case of Ver. voor den Effectenhandel v. Bataafsche Petroleum 
Mij., supra note 10). See also Rudolph Karstadt A. G., First Mortage 7°% Sinking Fund Gold Bonds, 
1925 (Indenture, art. XIII, §14, incorporated by reference into the bonds); Rheinelbe Union twenty-year 
7% Sinking Fund Mortgage Gold Bonds, 1926; and Banco Nacional (Panama), Guaranteed Sinking Fund 
6%% Twenty-year Gold Bonds, Series A 1926 (Indenture, art. XI, §7, incorporated by reference into 
the bonds). 

** Naphtachimie, S. A. Paris, 4%°% loan of 1955. See also Compagnie Internationale des Wagons- 
Lits 4% loan of 1955; and Anglo-American Rhodesian Development Co., Ltd., 444% loan of 1955. 

*” West Rand Investment Trust, Ltd., Johannesburg, 444% loan of 1954. See also Compagnie 
Financiére Belge des Pétroles External Loan 4% of 1954; and Istituto Mobiliare Italiano External Loan 
44% of 1955. 

** Trust Deed between a South African company and an English company. 

"See, eg., Trust Indenture, dated October 1, 1948, between the Rio de Janeiro Tramway, Light 
and Power Co., Ltd., and National Trust Co., Ltd. (art. XIV, §14.05, Law of the Province of Ontario); 
Indenture between Aluminium Co. of Canada, Ltd., and Aluminium, Ltd., on the one part, and, on the 
other, Montreal Trust Co. and Hanover Bank, dated May 1, 1952 (art. XIII, §13.04, Law of New 


York). 








Loans AND Monetary AGREEMENTS 409 


in accordance with the laws of [e.g., the State of New York].”"* Presumably, these 
provisions are intended to cover both matters of validity and of construction, They 
may be intended to cover matters of performance as well, but it cannot be said 
that they would inevitably be so understood. 

The case of British and French Trust Corp. v. New Brunswick Ry Co., 
not involving a stipulation of law, gives grounds for being cautious on the point. 
This was a suit by a bondholder in an English court to enforce a gold value clause 
contained in sterling bonds issued by a Canadian corporation and payable either 
in England or Canada at the option of the holder. The House of Lords recognized 
Canadian law to be the “proper law” of the contract but, nevertheless, held that 
English law, and not Canadian law, applied to the part of the performance that was 


to be rendered in England and enforced the gold clause notwithstanding a Canadian 


'* though 


statutory abrogation of gold clauses. 

The fact that stipulations of law may sometimes, because of express limitations 
of scope or ambiguous language, be inadequate to avoid all conflict-of-laws issues 
does not necessarily mean that the limitation or ambiguity reflects either the prefer- 
ence of the lender or a lack of skill on the part of the draftsman. Although bankers 
and their legal advisers generally prefer to include precise stipulations of applicable 
law in their loan documents, they will not always insist on them in the face of de 
termined resistance by borrowers. ‘The limited or ambiguous provisions that are 
sometimes found may be explainable as drafting compromises of the kind with which 


all lawyers are familiar. 
Exchange Contracts between Private Parties 


The term “monetary agreements” is generally understood to refer to payments 


agreements, clearing agreements, and similar typés of agreement normally entered 


into between governments. They need not, therefore, be discussed in the category 
of private lending. However, the term may also be used to cover exchange con 
tracts, particularly arrangements for the present or future sale of one currency 
against another, which frequently are entered into by private parties. Since ex- 
change contracts and their enforcement have received special treatment in an inter- 
national agreement, the Articles of Agreement of the International Monetary Fund, 
some mention must be made of them in relation to the problem of avoiding conflicts 
of law in the monetary field. 

Article VIII, section 2(b), of the Articles of Agreement of the International 
Monetary Fund provides as follows: 


1®Toan Agreement of February &, 1945, between The Chase National Bank of the City of New York 
and the Kingdom of the Netherlands, §9, para. 9.2. Cf. an even more limited provision in an In 
denture, dated March 1, 1926, relating to the Roman Catholic Church in Bavaria, 25 year Sinking Fund 
Gold Bonds, Ser. A, art. X, § 3: “This indenture is written in the English language and shall be 
executed and delivered in the City of New York, State of New York, United States of America.” 

© 11937] 4 All E. R. 516, aff'd on other grounds, [1939] A. C. 1. For a critical appraisal of this 
and related cases, see MANN, op. cit. supra note 3, at 264; and Nussbaum, op. cit. supra note 12, at 420 


et s¢q 
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Exchange contracts which involve the currency of any member and which are contrary 
to the exchange control regulations of that member maintained or imposed consistently 
with this Agreement shall be unenforceable in the territories of any member. 


This remarkable provision has been officially interpreted by the Executive Directors 
of the Fund in a decision which states in part as follows:? 


An obvious result of the foregoing undertaking is that if a party to an exchange contract 
of the kind referred to in Article VIII, Section 2(b) seeks to enforce such a contract, the 
tribunal of the member country before which the proceedings are brought will not, on the 
ground that they are contrary to the public policy (ordre public) of the forum, refuse 
recognition of the exchange control regulations of the other members which are main- 
tained or imposed consistently with the Fund Agreement. 


A discussion of the scope and effect of this provision of the Fund Agreement 
would carry us beyond the bounds of this article.** It is sufficient to note that the 
provision is, in effect, a stipulation by international agreement that the public policy 
of the forum shall not override the applicable municipal law, whatever it may be, 
in a proceeding to enforce an exchange contract. Whatever its scope and effect, it 


represents an unusual method of avoiding conflicts of law. 


Ill 
Loans BY Private Lenpers Tro ForrigN GoveRNMENTS AND 
INTERNATIONAL ORGANIZATIONS 


The view has sometimes been advanced that loans by private lenders to foreign 
governments, as distinguished from loans to private borrowers, are outside the scope 
of the conflict of laws. It has been suggested that, because of the disparity of status 
between the parties, such loans should be governed by public international law 
rather than municipal law.2* This view has, however, received little support from 
the courts. Decisions of national tribunals** and international tribunals** support 
the application of municipal rather than public international law in this field. 


*” Pund Circular No. 8 (March 15, 1950). 

*' See, ¢.g., NUSSBAUM, Op. cit. supra note 12, at 525 ef seq.; MANN, op. cit. supra note 3, at 378 
et seq.; Meyer, Recognition of Exchange Controis after the International Monetary Fund Agreement, 62 
Yare L. J. 867 (1953); Gold, The Fund Agreement in the Courts (1), 1 IMF Srarr Papers 315 (1951), 
(11), 2 id. at 482 (1952), (IID), 3 id. at 290 (1953), The Interpretation by the International Monetary 
Fund of Its Articles of Agreement, 4 Int’. & Comp. L. Q. 256 (1954), Article VIII, Section 2(b) of 
the Fund Agreement and the Unenforceability of Certain Exchange Contracts: A Note, 4 (MF Srarr 
Papers 330 (1955); Delaume, De l'Elimination des Conflits de Lois en Matiére Monétaire Réalisée par 
les Statuts du Fonds Monétaire International et de ses Limites, 81 Cuuner 332 (France 1954) (with an 
English translation by the editor); Lachman, The Articles of Agreement of the International Monetary 
Fund and the Unenforceability of Certain Exchange Contracts, in NepeRLanps TIJDSCHRIFT VOOR 
INTERNATIONAAL Recur 148 (1955); Aufricht, Das Abkommen des Internationalen Wachrungsfonds und 
die Unerzwingharkeit bestimmter Vertraege, in Zevrscunier Purr Oerrentiicnes Recut 529 (Oecsterr ed 
1955). 

** Por references, see 1 E. Borcuarp, Stare Insocvency ano Forricn BonpHoLpers 4 ef seq., 64 et 
seq. (1951). See also Schmitthoff, The International Government Loan, 19 J. Comp. Lec. & Int’t L. (3d 
ser.) 179 (1937). 

** See, ¢.g., Legal Opinion given by the Supreme Court of Austria, Nov. 26, 1935, in the case of the 
Austrian Government Loans (League of Nations Loans) of 1923 and 1930, 31 Rey 717 (France 1936), 








Loans AND Monetary AGREEMENTS 471 


The Permanent Court of International Justice, in the Serbian and Brazilian 
Loan cases,”* seems to assume that a special rule of the conflict of laws should be 


applied in respect of private loans to foreign governments. In these two cases, the 


debtor governments had issued bonds in France, payable in term of gold francs. The 
governments contended that French law had been intended to apply, and that under 
French law, gold clauses had become unenforceable. Consequently, the governments 
argued that they could discharge their obligations by paying depreciated francs 
without regard to the gold clause in the bonds. The court rejected this argument in 
both cases on the ground that, in the absence of express provision to the contrary, it 
is to be presumed that a sovereign state intends to contract under its own law. Since 
there was no such express statement, the court held the laws of Serbia and Brazil 
applicable and both governments bound by the gold clauses in the bonds.” 

Most national tribunals have refused to follow the Serbian and Brazilian Loans 
cases. In a number of cases arising during the thirties, laws other than those of 
borrowing governments, and particularly laws of places of issue, have been held ap- 
plicable by national courts on the basis of the same considerations that would 
be given weight in cases of loans to private borrowers. For example, in the leading 
British case, Rex v. International Trustee for the Protection of Bondholders AG., 
the House of Lords held that dollar bonds issued in New York by the British Gov- 
ernment were subject to the American Joint Resolution of June 5, 1933, and that the 
gold clause in the bonds was, therefore, unenforceable.”” 

Nevertheless, a decision by the Permanent Court of International Justice is not to 
be disregarded, and a presumption of the kind suggested in the Serbian and 


and judgment of the same court in the same case, July 10, 1936, 64 CLuner 333 (France 1937); 
Amsterdam Stock Exchange Committee vy. Ministry of Finance (as translated in German), Supreme 
Court of Denmark, Jan. 30, 1939, 13 Zerrscnairr FUER AUSLAENDISCHES UND INTERNATIONALES Privat- 
recur 825 (Germany 1942); Amsterdam Stock Exchange Committee v. Government of Finland, 
Helsingfors City Court, Dec. 30, 1937, 38 B. I. J. I. 280 (France 1938); Minerva Ins. Co, v. Norwegian 
Government, Supreme Court of Norway, Dec. 8, 1937, 38 B. I. J. 1. 71 (France 1938); Skandia v, Na- 
tional Debt Office, Supreme Court of Sweden, Jan. 30, 1937, 36 B. I. J. I. 327 (France 1937); Rex v. 
International Trustee for the Protection of Bondholders, A. G., [1937] A. C. 500. A French case, decided 
on jurisdictional grounds only, seems to adopt the same view, Trésor Francais v. Hébert, Court of Appeal 
of Paris, July 20, 1938, 66 Cruner 104 (France 1939), a view consistent with that prevailing in respect 
to governmental transactions other than loans. Carathéodory v. Etat Francais, French Supreme Court, 
May 31, 1932, 60 Cruner 347 (France 1933). 

** Serbian and Brazilian Loans Cases, P. C. I. J., Ser. A, Nos. 21 and 22 (1929); Tilley v. Bengelloum- 
Maspero, Mixed Tribunal of Tangiers (App. Div.), May 18, 1935, 31 Rev. 131 (France 1936). 

** Supra note 24. 

** The Court said, Ser. A. No. 20, at 42, No. 21, at 121; “A sovereign state . . . cannot be pre- 
sumed to have made the substance of its debt and the validity of the obligations accepted by it in respect 
thereof, subject to any law other than its own.” This view also prevailed in certain cases decided by 
domestic courts, However, it is significant that, in each of these cases, there were other factors sup- 
porting the application of the law of the debtor government which, in fact, coincided cither with the 
lex loci contractus, Hartmann v. United States, 65 F. Supp. 397 (Ct. Cl. 1946), or the lex loci solutionis, 
ibid., or the monetary system presumptively intended by the parties, Bonython v. The Commonwealth 
of Australia, [1951] A. C. 201, or the law governing the principal contract guaranteed by the debtor 
government. Trésor Public et Soc. Royal Bank of Canada v. Schumann, Court of Appeal of Paris, May 
16, 1951, [1952] J. C. P. I. 6887. 

** [1937] A. C. 500. See also cases cited in note 26 supra. 
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Brazilian Loans cases would certainly cause international lenders to be apprehensive. 
One might, therefore, expect that in lending to foreign governments, bankers would 
be particularly desirous of establishing their own law as the law governing the con- 
tract. And, in fact, current practice in drafting loan agreements with foreign gov- 
ernments, under loans not involving public issues of bonds, seems to be in accord- 
ance with that expectation. Loan contracts of that type between bankers and foreign 
governments consistently include provisions stipulating that the law of the lender's 
country shall govern.” 

Surprisingly enough, however, the practice in bond issues seems to be quite differ- 
ent. Recent issues by foreign governments in the markets of the United States, 
Canada, the Netherlands, and the United Kingdom contain no stipulations of ap- 
plicable law.” ‘The same is true, except in the Netherlands, of the bond issues 
floated in those markets by the International Bank for Reconstruction and Develop- 
ment,” 

The omission of such stipulations is probably not due to any intention on the 
part of bankers and their legal advisers to distinguish between privately placed 
loans, on the one hand, and publicly offered bond issues, on the other. A more 
plausible explanation can perhaps be found in governmental reluctance, presumably 
based on considerations of prestige rather than of substance, to agree to submit to 
the laws of another government—a reluctance which may well be stronger in regard 
to documents that are to be widely published, as in a bond issue, than in regard to 
those which are to be seen only by a few lending institutions. 

So far as the motivations of the lenders are concerned, there is reason to believe 


that they are governed by two principal considerations in acceding to the desires 
of governments. In the first place, lenders appear to believe that, notwithstanding 
the suggestion of the Permanent Court of International Justice, the law of the place 
of issue will be held applicable because so many of the circumstances of the issue 
(place of issue, place of payment, medium of payment, nationality and residence of 


fiscal agents, paying agents and registrars, compliance with local regulatory re- 
quirements, etc.) call for the application of that law. Of more importance, prob- 
ably, is the circumstance that in most of these cases, invocation by the borrowing 

** See, e.g., Loan Agreement, dated Oct. 31, 1949, between The Chase National Bank of the City of 
New York and the Republic of France, § 10, para, 10.3; 
writers’ information, found in loans negotiated in other financial centers. 
Contract between the Republic of Nicaragua and Brown Brothers & Co., etc., dated Oct. &, 
art. XV, reprinted in Roserr W. Dunn, American Fortion Investments 378 (1926). 

*” For example, no conflict-of-laws provision is found in bonds issued in New York by the Kingdom 
of the Netherlands, the Italian Republic, and the Kingdom of Norway in 1947, the State of Israel in 
1950, the Kingdom of: Belgium in 1954, and the Union of South Africa in 1955; or in bonds issued 
in Canada by the Commonwealth of Australia in 1955; or in bonds issued in the Netherlands by the 
Union of South Africa and the Kingdom of Belgium in 1955; or in bonds issued in England by the 
Commonwealth of Australia in 1948-1949. 

*” See, ¢.g., the following IBRD bond issues: in the United States, 312% Ten Year Bonds of 1955; 


in the United Kingdom, 32 °% Twenty Year Stock of 1954; and in Canada, 3% Ten Year Bonds of 
1955. See, however, for the Netherlands, 34%° Twenty Year Bonds of 1955. 


similar stipulations are also, according to the 
For an earlier example, see, Loan 
1913, 
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government of the doctrine of sovereign immunity would prevent any enforcement 
in the courts of the lender’s country. Lenders, for the most part, do not regard a 
right to sue in the courts of the borrowing country as a satisfactory remedy. In 
some countries, and particularly in the United States, they, therefore, tend to feel 
that the conflict-of-laws problem is overshadowed by the problem of sovereign im- 
munity, which would make any stipulation of applicable law ineffective for practical 


purposes. 

The same reasons presumably explain why, in the cases where stipulations of 
the lender’s law have been included in loans to governments, the form of stipula- 
tion employed is sometimes limited in scope or ambiguous. For instance, the pro- 
vision may consist of nothing more than that the contract or the bonds shall be 
“construed” in accordance with the law of the place of making or the place of issue,"' 
or that “the English text shall prevail.”* 

The practice of the Swiss market is exceptional and may shed some light on the 
considerations underlying the practice in other markets. Bond issues by foreign 
governments in the Swiss market generally include a stipulation that the Swiss law 
shall govern. This stipulation, however, is accompanied by a provision for accept- 
ance of process in Switzerland and submission to Swiss courts.*® Under Swiss law, 
such a waiver of immunity by a foreign government is considered irrevocable and 
enforceable,"* and the stipulation of Swiss law, thus, rests on a solid legal founda- 
tion and has obvious practical significance. 

Some European countries, like France,** have adopted the same view on govern- 


®' See, e.g., in the case of loans, Loan Contract between the Republic of El Salvador and Minor C, 
Keith, dated June 24, 1922, art. XXIII (h), reprinted in Dunn, op. cit. supra note 28, at 247: “This 
Contract shall be construed in accordance with the laws of the State of New York, United States of 
America.” See also, in the case of bond issues, Argentine Republic Sinking Fund External Conversion 
Loan 4°% Bonds of 1937, due in 1972, containing the same clause as in the loan just cited. There is 
no doubt that similar examples could be found in loans to private foreign borrowers, 

** See, e.g., German External Loan 1924 (The Dawes Loan); The German International 5% 
(The Young Loan). As to the construction of the latter loan documents and the slight weight attached 
to the quoted provision by the Swiss Federal Tribunal, see Aktiebolaget Obligationsinteressenter v. The 
Bank for International Settlements, Swiss Federal Tribunal, May 26, 1936, [1936] R. O. 62 IL. 140. See 
also the Austrian Government Guaranteed Loan 1923-1943; the Austrian Government International Loan 
1930; The Loan Contract between the Republic of El Salvador and Minor C. Keith, dated June 24, 1922, 
art. XXIII (g), reprinted in Dunn, op. cit. supra note 28, at 247; “This contract shall be drawn up in the 
English and Spanish languages, but, in the interpretation of the same, the English text shall govern.” 
The Indenture, dated March 1, 1926, of the Roman Catholic Church in Bavaria, supra note 18, art. 
X, § 1, contains a similar provision giving preference to the English over the German text of the Indenture 

** See, e.g., Belgian Congo Guaranteed Loan 4% 1953 (Congo Belge Emprunt Garanti 4° 1953), 
Kingdom of Belgium External Loan 4% 1952 (Emprunt Extérieur du Royaume de Belgique 4% 1952), 
and Union of South Africa Loan 4% 1952 (Emprunt de |'Union sud-Africaine 4°% 1952). See also IBRD 


Loan 


344° Twenty Year Bonds of 1955. 

** Kk. Oesterreichisches Finanzministerium v, Dreyfus, Swiss Federal Tribunal, March 13, 1918, 
[1918] R. O. 44 I. 49; Etat Yougoslave v. S. A. Sogerfin, Swiss Federal Tribunal, Oct. 7, 1938, [1939] 
J. C. P. IL. 327 (1939). See also 1 P. Guccennem, Trarré ve Drorr InrernationaL Pustic 184 (1953) 

*° See, ¢.g., Rochaid-Dahdah v Gouverndment Tunisien, Tribunal Civil Seine, April 10, 1888, 15 
Ciuner 670 (France 1888); Ben Aiad vy. Bey de Tunis, Tribunal Civil Seine, June 30, 1891, 19 
Ciuner 952 (France 1892). Both cases involved waivers of immunity in direct loan contracts be- 
tween French bankers and the Tunisian Government. The same solution would presumably obtain 


in the case of governmental bonds, although no case has been found 





474 Law anp ConTEeMPorARY PROBLEMS 


mental waivers of immunity. But in the United States, it is far from clear that 
such a waiver would be held irrevocable;* and in England, it appears to be settled 
that the waiver may be revoked by a foreign sovereign pleading immunity at 
the time of suit.*” 

Even where under prevailing practice bond issues contain no stipulation of ap- 


plicable law, attempts are often made to protect by substantive provisions against 


particularly important risks that may arise under the law of the borrowing govern- 
ment, For example, it is quite common, in governmental as well as in private issues, 


to include covenants that payments shall be made free of taxes imposed by the laws 


of the borrower's country.** And in Switzerland where lenders are generally resent- 


ful of exchange controls and proof-of-ownership requirements, they often insist on 
elaborate covenants on these points.” 


** See, e.g., De Simone v. Transportes Maritimos de Estado, 199 App. Div. 602, 191 N. Y. S. 864, 
867 (ist Dep't 1922) (dictum), aff'd on rehearing, 200 App. Div. 82, 192 N. Y. S. 815 (1st Dep't 
1922); Lamont v. Travelers Ins, Co., 281 N. Y. 362, 370, 24 N. E. 2d 81 (1939) (dictum), reversing 
254 App. Div. 511, 5 N. Y. S. 2d 295 (1st Dep't 1938); Fields v. Predionica I Tkanica A. D., 265 
App. Div. 132, 37 N. Y. S. 2d 874, 883 (1st Dep't 1942) (dictum), reversing 35 N. Y. S. 2d 408 
(Sup. Ct. 1942); United States of Mexico v. Schmuck, 293 N. Y. 264, 56 N. E. 2d §77 (1944). But 
see Hannes v. Kingdom of Roumania Monopolies Institute, 260 App. Div. 189, 20 N. Y. S. ad 825 
(ist Dep't 1940). See also, Harvard Draft Convention, art. 8(c), 26 Am. J. Int’, L. Supp. 451, 456 
(1932). In Frazier v. Hanover Bank, 119 N. Y. S. 2d 319 (Sup. Ct. 1953), aff'd, 281 App. Div. 861, 119 
N. Y. S. 2d g18 (1st Dep’t 1953), the court refused to read a waiver of immunity in a provision of 
bonds issued in New York by the Peruvian Government providing that the law of New York applied 
to the construction of the bonds. 

Nevertheless, waivers of immunity are not unknown in loans made by American bankers to foreign 
governments. For example, the loan agreement of Feb. 8, 1945, between The Chase National Bank of the 
City of New York and the Kingdom of the Netherlands, provides, in part, in § 4, para. 1: 

“The Government hereby irrevocably waives all claim or right to sovereign or other immunity in 
relation to the enforcement in any jurisdiction of any or all of its obligations and of its warranties 
and representations under this Agreement, including enforcement of the mortgage of the Se- 
curity hereunder or in relation to any claims for breach of warranty or misrepresentation by the 
Government based on or arising out of this Agreement, and irrevocably agrees that the rights of 
the Manager or of the Banks or of any of them with respect to repayment of all advances under 
the loan, with interest and commitment charges thereon, and in and to the Security and with 
respect to all of its other obligations hereunder and of its warranties and representations may, to 
the extent deemed necessary or desirable by them or any of them, be finally adjudged or determined in 
any court or courts of the State of New York or of the United States of America having jurisdiction in 
the State of New York, or in any other court having jurisdiction, even though such adjudication 
finally determines the rights or claims of the Government; and the Government hereby submits 
generally and unconditionally to the jurisdiction of said courts and of any of them in respect of 
such advances under the loan, with interest and commitment charge thereon, the enforcement of 
the mortgage of such Security, the enforcement and execution of any judgment against it, and all 
of its other obligations hereunder.” 

*' Duff Development Co. vy. Government of Kalantan, [1924] A. C. 797; and Kahan v. Pakistan 
Federation, [1951] 2 K. B. 1003. 

A typical provision, in this respect, reads as foliows: 

“All payments of principal of and interest on the Bonds shall be exempt from, and shall be paid 
by the [name of debtor] without deduction on account of, any and all taxes and duties of whatsoever 
nature, including estate and succession duties, now or hereafter imposed by or within the [name of 
debtor} or any subdivision or taxing authority thereof, except to the extent of any liability imposed 
by law when a Bond is beneficially owned by a person residing in or ordinarily a resident of [name 
of debtor }.” 

Sec, ¢.g., Union of South Africa, External Loan Bonds of December 1, 1955, issued in New York. 

** A typical provision (as translated) provides that the borrower undertakes to assure the transfer of 
funds necessary to service the loan: “. , . at any time, without any restrictions and under all circum+ 
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lV 
Loans By Pusiic Lenpers ro Private Borrowers 


Normally, governments do not lend directly to private foreign borrowers. The 
usual transactions in this category are loans by public lending institutions. But it 
would seem that in either case the loans would be governed by municipal law and 
that these loans should, therefore, not differ materially from loans by private lenders 
to private borrowers in respect of choice of law by stipulation. Nevertheless, stipu- 
lations of applicable law seem to be less consistently employed in loans of this type. 

For instance, the Export-Import Bank of Washington, a government corpora- 
tion organized under United States law and wholly owned by the United States 
Government,” does not customarily resort to stipulations of applicable law in its 
loan agreements with private borrowers. Presumably, these agreements are gov- 
erned either by American law or by the law of the borrower's country or perhaps, in 
some respects, by each. 

A different practice is adopted by the High Authority of the European Coal and 
Steel Community in its loans to enterprises within the Community. The European 
Coal and Steel Community is an international organization created by international 


*! Its loans to private borrowers, 


agreement and composed of sovereign governments. 
like those of the Export-Import Bank, are presumably subject to the ordinary rules 
of the conflict-of-laws. Unlike the Export-Import Bank, however, its consistent 
practice in loans to private borrowers is to make use of stipulations of applicable law. 
Its standard form of loan contract provides, in article XVII :** 

The parties agree that this contract shall be governed by the law of [name of member 
country in which borrowing enterprise is located|. (as translated) 


The inclusion of this stipulation is not necessarily to be attributed to a desire 
to avoid conflicts of law. The leading motivation may well have been a desire on 
the part of the High Authority to conform to normal financial patterns in its mem 


ber countries and to avoid having all its loan contracts governed by the laws of one 
stances, without any discrimination as to nationality or domicile of the holder and without asking pres 
entation of an affidavit or the fulfilment of any other formality.” See, ¢g., Union of South Africa 
4% Bonds of 1952, Prospectus, cl. 6(c). The practical effectiveness of such a provision, like that of 
other governmental covenants, depends largely upon the willingness of the government to stand by its 
undertaking. Thus, a transfer clause, similar to that quoted above, in bonds issued in 1939 in Switzer 
land by the French government did not prevent that government from requiring after the war from 
the holders affidavits as to their residence or citizenship, despite Swiss protest against this practice 
See Frey, Capital Export from Switzerland, in Iwrewnarionar Ban Association, 4d Conrerence Revowt 
237 (1950). The dispute was, however, amicably settled in 1951. 
*° sg Srar. 526 (1945), as amended, 12 U.S. C. §635 (1952). 
* Treaty of July 18, 1952 between Belgium, France, Germany, Italy, Luxembourg, and the Nether 
lands, 
*? This Article (as translated) reads further: 
“Those questions which shall not be settled by an express provision of this contract, or by such law, 
shall be solved by the Court of Justice which shall take into account the general principles of law 
applicable in the six members of the Community. However, controversies or conflict of laws issues 
relating to the notes executed pursuant to this contract shall be settled pursuant to the Geneva 
Convention of June 7, 1930.” 
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particular member country, Luxembourg. Moreover, loans by the High Authority 
to private borrowers are normally secured by mortgages, and the law of the bor- 
ower’s country has the additional advantage of being that of the situs of the mort- 
gaged property.” 

Another public international organization, the International Bank for Recon- 
struction and Development, likewise makes loans to private borrowers. However, it 
is the International Bank’s practice, in accordance with a provision of its charter,** 
to require a guarantee of each of its loans by the government of the country in which 
the project being financed is located, unless that government is itself the borrower. 
Therefore, the International Bank's loans to private borrowers differ from those made 
by the Export-Import Bank and the European Coal and Steel Community and are 


best discussed in the next category of loans. 


V 
Loans By Pustic Lenpers to Foreign GoveRNMENTS AND 
INTERNATIONAL ORGANIZATIONS 

This category takes us out of the field of the conflict of laws and into that of public 
international law. Loan agreements between governments and guarantee agree- 
ments between governments, being international agreements, are governed by the 
rules of law that apply, by custom and international convention, to the relations be- 
tween sovereign states.“© Under the law of treaties, a party to an international 


agreement cannot invoke its own domestic law to escape its international obliga- 
tions.“” For this reason, international agreements normally do not give rise to prob- 
lems of the conflict of laws, and it is, therefore, to be expected that agreements falling 
into this category will not normally contain stipulations of applicable law. 

In this field, the practice of lenders and borrowers is fully in accordance with 
that expectation. Intergovernmental loans consistently contain no stipulations of 


applicable law. 

** Blondeel and Vander Eycken, Les emprunts de la Communauté Européenne du Charbon et de 
l'Acier, in 19 La Revue pe La Banoue 249, 274 (Belgium 1955). 

** Art, II, § 4(i), 2 U. N. Treary Series [hereinafter U. N. T. S.] 134, 144 (1947). 

*° As to loans, see, ¢.g., Loan Agreement between Belgium and France, Sept. 7, 1949, 123 U. N. T. S. 
15 (1952); Loan Agreement between Belgium and the United Kingdom, Sept. 7, 1949, 106 U. N. T. S. 
61 (1951); Agreement between the United Kingdom, Australia, India, Pakistan, and Ceylon, on the 
one hand, and, on the other, Burma respecting a loan of £ 6 million to be made by the five Common- 
wealth governments to Burma, June 28, 1950, 87 U. N. T. S. 153 (1951); and Financial Agreement 
between the United Kingdom and France, March 27, 1945, 98 U. N. T. S. 227 (1951), with a Supple- 
mentary Agreement of April 29, 1946, 98 U. N. T. S. 123 (1951). 

As to guarantees, see, ¢.g., the Greck loans of 1833 and 1893 guaranteed by England, France, and 
Russia; the Egyptian loan of 1885 guaranteed by Austria, England, France, Germany, Italy, and 
Russia; and the Austrian Government Guaranteed loan of 1923, guaranteed by a number of powers 
and issued under the auspices of the League of Nations. See also, Wells, Guarantees in International 
Economic Law, 4 \wt't. Comp. L. Q. 426 (1955); Fawcett, The Legal Character of International Agree- 
ments, 30 Barr. Y. B. Int’s L. 381 (1953); and 1 Borcnarn, op. cit. supra note 22, at 65. 

** See 5 G. H. Hackworrn, Dicesr or InrexnarionaL Law 185 (1943); 2 C. C. Hype, INTERNA- 
TIONAL Law 1454 ef seq. (2d ed. 1947); 1 L. F, L. Oppennem, InrernationaL Law 829 ef seq. (6th 
ed., Lauterpacht, 1947). 
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The same is true of monetary agreements, such as payments agreements, clearing 
agreements, and the like. These are also normally entered into between govern- 
ments and are, therefore, governed by public international law. They, thus, afford 
no occasion for avoidance of the conflict of laws and do not normally contain any 
provision on the subject.** 

When loans to governments are made not by governments themselves, but by 
public lending institutions, the determination of the applicable law is more difficult. 
For instance, the Export-Import Bank of Washington, in its lending operations, 
sometimes acts as agent of the Government.*® Since, in these loans, the United 
States is the contracting party, the contracts are international agreements governed 
by public international law. When, on the other hand, the Export-Import Bank 
lends for its own account to foreign governments, it might be argued that the Bank 
does not enjoy international personality and that its contracts are, therefore, not 
governed by public international law.” Notwithstanding this possible distinction, 
the Export-Import Bank's loan documents do not include stipulations of applicable 
law in either class of case. 

The International Bank for Reconstruction and Development is an international 
organization whose members are governments. It was created by international 
agreement according it full juridical personality in the territories of members and 
giving it wide international responsibilities in the economic field. As such, it must 
be considered to possess international personality and to be a subject of international 
law.” As mentioned above, its loans are made either to governments or with the 


guarantee of governments, Since the lender and the borrower (or, in the case of 


guarantee agreements, the lender and the guarantor) are both subjects of international 
law, the relationship should be governed by public international law.°' The Bank's 


*™ For general discussion of agreements of this kind, see, ¢.g., Hug, Le droit des paiements interna 
tionaux, 79 Recuri pes Cours 515 (France 1951). 

** Such was the case in respect to the Marshall Plan loans and the loan made in 1954 by the United 
States Government to the High Authority of the European Coal and Steel Community. 

** The issue is raised in two articles by Mr. Mann. See Mann, The Assignability of Treaty Rights, 
30 Brrr. Y. B. Int’s L. 475 (1953); and Mann, The Law Governing State Contracts, 21 id. at 11 


The following statement appears in 5 Uwntrep Nations, Rerexrory or Pracrice 295 
} 


(1944) 
art. 102 of the 


(1955) with respect to the registration of treaties and international agreements under 
United Nations Charter: “Agreements between States and certain governmental or semigovernmental 
agencies, such as the Institute of Inter-American Affairs and the Export-Import Bank, were 
sidered [by the Secretariat] as not subject to registration after consultation with the Governments con 


also con 


cerned,” 

°° That “international personality” is not an attribute of states alone 
national Court of Justice in the Reparations for Injuries case in which the Court held that the United 
Nations possesses international personality. [1949] L. C. J. Rep. 174, 17%, 179 
sonality of the Bank was explicitly recognized by Switzerland in art. 1 of the Agreement 
1951 between the Swiss Federal Council and the Bank. See also Wells, supra note 45; and Adam, 
Les Accords de Prét de la Banque Internationale pour la Reconstruction et le Développement, in 55 
Revue Génfrace pe Drorr INTERNATIONAL PuBLIC 41, 57 (France 1951) 

"' The Regulations adopted by the General Assembly of the United Nations to implement the 


Charter provision (art. 102) for the registration of treaties and international agreements include among 
Loan 


was recognized by the Inter- 


The international per 
of June 29, 


“international agreements” agreements between states and specialized agencies such as the Bank. 


and Guarantee Agreements between the Bank and member governments are registered or filed by the 
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loan documents are consistent with this conclusion. They make clear the intention 
of the parties that the terms and conditions of the contract shall not be frustrated 
by conflicting domestic law. The Bank's Loan Regulations, which are incorporated 
by reference into the Bank’s loan agreements with member governments, contain 
the following provision :” 

The rights and obligations of the Bank and the Borrower under the Loan Agreement 
and the Bonds shall be valid and enforceable in accordance with their terms notwith- 
standing the law of any state, or political subdivision thereof, to the contrary. . . . 

Two other international organizations, the International Monetary Fund and 
the European Payments Union, also engage on a large scale in financial transactions 
with governments, Their transactions take the form of exchange transactions rather 
than of loans, and the essential elements of the obligations imposed by the transac- 
tions are defined by international agreement and by regulations issued thereunder.” 
There would, therefore, normally be no need for any stipulation of applicable law in 
regard to these transactions, and neither institution has made a practice of using 
such provisions, 

Loans from governments to public international organizations should, on the 
analogy of loans from public international organizations to governments, likewise 
be governed by public international law, and stipulations of applicable domestic law 
are not to be expected in these transactions. Examples are the loan from the United 
States Government to the United Nations to finance the construction of the head- 


quarters building™ and the loan from the United States Government, acting through 
the Export-Import Bank, to the High Authority of the European Coal and Steel 
Community."° Neither contains any stipulation of applicable domestic law. 


Bank with the Secretariat of the United Nations as international agreements and are accepted as such by 
the Secretariat. See note 50 supra. 

**® See Loan Regulations of the Bank No. 3, dated Feb, 15, 1955, art. VII, §7.01. A similar provision 
is included in Loan Regulations No. 4, dated Feb. 15, 1955, covering loans made, with governmental 
guarantee, to borrowers other than governments. 

** The Article of Agreement of the International Monetary Fund are found in 2 U. N. T. S. 39 (1947). 
The Articles of Agreement of the European Payments Union are found in 77 CLuner 996 (France 
1950). 

** Loan Agreement of March 23, 1948, 19 U. N. T. S. 43 (1948). 

°° Official Gazette of the Community, May 7, 1954, at 325. For a different view, see however, Blondeel 
and Vander Eycken, supra note 43, at 273-74. In pointing out that “American” law was probably 
intended, these writers emphasize that: “The United States are the place of contracting, the place where 
the funds were raised and must be repaid; all other factors such as the language [of the agreement), 
[its] legal terminology, the currency involved, contribute to point out that it is really the American law 
which is applicable.” Jd. at 274. But see art. 6 of the Charter of the European Coal and Steel Com- 
munity, which provides: 

“The Community shall have juridical personality. 

“In its international relationships, the Community shall enjoy the juridical capacity necessary 
to the exercise of its functions and the attainment of its ends. 

“In each of the member States, the Community shall enjoy the most extensive juridical capacity 
which is recognized for legal persons of the nationality of the country in question. Specifically, it 
may acquire and transfer real and personal property, and may sue and be sued in its own name. 

“The Community shall be represented by its institutions, each one of them acting within the 
framework of its own powers and responsibilities.” 

46 Am. J. Int’ L. 109-10 (Supp. 1952). 
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Yet, the fact that a loan is governed by public international law and the law of 
treaties does not necessarily eliminate all conflicts problems. Unlike international 
agreements dealing with such traditional subjects as the termination of hostilities, the 
fixing of boundaries, and the like, intergovernmental loans have to do with the sub- 
ject matter of private commercial contracts. They, therefore, tend to use words such 
as the English “tender,” “trust,” and “delivery” and the French “payable,” which, 
through years of use in commercial practice and in codes, statutes, and court decisions, 
have acquired technical meanings. It would, therefore, seem quite within the bounds 
of possibility that the parties to an intergovernmental loan agreement, desiring to 
avoid disputes as to the meaning of technical terms, might stipulate that the agree- 
ment should be interpreted in accordance with the law of one party or the other. 
No example has been found of such a provision in an intergovernmental agreement. 


The early loan contracts of the International Bank for Reconstruction and Develop- 
® The purpose of this 


ment, however, contained a provision of this character.° 
provision was occasionally misunderstood by borrowers, and the Bank now does 


not normally include such a provision in loan documents. The Bank was in- 
fluenced by the consideration, among others, that since these agreements are entered 
into in the United States and drafted in English, usage in the United States and 
other English-speaking countries would, in any case, be looked to as a guide in 
their interpretation.* 

Problems may arise that go beyond matters of interpretation, For example, a 
pledge, mortgage, or other security arrangement may be given to secure a loan pro 
vided for by international agreement, and the property charged as security may be 
situated in territory under the jurisdiction of a government which is not a party to 
the agreement. If it is desired that the security arrangement should be enforceable 
by ordinary domestic procedures, it will presumably be necessary to frame the 
contract so as to permit the security arrangement and its enforcement to be 
governed by the law of the situs. For example, under a loan from the Inter- 
national Bank for Reconstruction and Development to Iraq,” the obligations of the 
borrower were secured by an assignment of oil royalties due Iraq from a British 
company. And under the loan from the United States of America to the High 


** See, ¢.g., Loan to Crédit National pour faciliter la Rénaration des Dommages Causés par la 
Guerre, guaranteed by the Republic of France, May 9, 1947, art. IX, §2: “The provisions of this Agree 
ment and of the Bonds and of the Guarantee Agreement shall be interpreted in accordance with the law 
of the State of New York, United States, as in effect at the date of this Agreement.” The Guarantee 
Agreement and the Loan Agreement annexed thereto were registered with the Secretariat of the United 
Nations on Jan. 13, 1953, under No. 2014. 

*? See, ¢.g., 5 Hackwortn, op. cit. supra note 46, at 222 ef seq.; 2 Hype, op. cit. supra note 46, at 
1471 ¢f seq.; 1 Rousseau, Paincipes Géinfraux pu Drorr Inreanationar Pustic 708 ef seq. (1944); 
Delaume, De l’Application et de I'Interprétation des Traités par les Tribunaux Internes dans les Relations 
Franco-Américaines, 80 Ciuner 584, 622 ef seq. (France 1953) (with an English translation by the 
editor). 

** This loan was registered with the Secretary General of the United Nations on Jan. 13, 1954, under 


No. 2038, 
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Authority of the European Coal and Steel Community, the borrower's obligations 
are secured by a pledge of obligations owed by private companies to the High 
Authority under an indenture of which the trustee is the Bank for International 
Settlements, a corporation organized under a special charter granted by Swiss 
law, pursuant to an international convention.” Although the documents relating 
to these two loans contain no affirmative stipulation that the domestic law of a 
particular country shall govern the security arrangements, they equally do not contain 
any provision which would expressly preclude application of the appropriate do- 
mestic law as determined by ordinary rules of conflicts. 

The problem of determining applicable law may arise in yet another way. The 
International Bank, whose loans often involve repayment in several currencies and 
in several countries, incorporates in its loan contracts a special provision on exchange 
restrictions reading as follows: 

Exchange Restrictions, Any payment required under the Loan Agreement to be made 
to the Bank in the currency of any country shall be made in such manner, and in currency 
acquired in such manner, as shall be permitted under the laws of such country for the 


purpose of making such payment and effecting the deposit of such currency to the account 
of the Bank with a depository of the Bank in such country. 


This proyision suggests that even in loans which are governed by public interna- 
tional law, it may, on occasion, be desirable for the parties to stipulate that any 
performance to be rendered in a country not a party to the loan contract shall be 
rendered in accordance with the laws of that country. However, no example has 
been found of such a stipulation in intergovernmental loans. 

Finally, rights under an international agreement may be assigned to private 
parties. For instance, the International Bank sometimes transfers to private invest- 
ing institutions all or part of its rights to receive principal and interest due on loans 
made by it. Such transfers may be made by simple assignment or by transfer, by 
endorsement or otherwise, of bonds or notes received by the lender from the bor- 
rower under the loan contract. In fact, the International Bank has, during the past 
year, sold and agreed to sell obligations of its borrowers payable in various cur- 
rencies in an aggregate principal amount equivalent to about $100 million. The 
loan contracts of the International Bank do not contain provisions purporting to 
specify the law applicable to the rights of the holders of such obligations after their 
transfer. The contracts, thus, leave open the provocative question, posed by an emi- 
nent writer, of determining the law applicable to treaty rights assigned to private 
parties.” 


®* See 5 MANLEY Hupson, INTERNATIONAL LecisLATION 307 (1936). 
*’ Loan Regulations Nos. 3 and 4, art. Ill, §3.06 (Feb. 15, 1955). 
*' See Mann, supra note 49. 
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CONCLUSION 

In the field of private international lending, avoidance of conflicts does not pose 
serious problems for lenders and borrowers. ‘The established practice of stipulating 
applicable law appears adequate to avoid most conflicts, even in the relatively rare 
cases where generally accepted rules of the conflict of laws furnish no clear guide. 
However, it is still too early to come to any definite conclusion as to the attitude 
which national courts will take towards article VIII, section 2(b), of the Fund Agree- 
ment in the field of exchange contracts. 

In the field of loans and monetary agreements between governments or between 
governments and public international organizations enjoying international person- 
ality, avoidance of conflicts is at present of little concern to the parties. However, as 
governments and public international organizations engage more and more in trans 
actions resembling private financial transactions, problems of conflicts of law, or at 
least analogous problems, are increasingly likely to arise, and, as Sir John Fisher 
Williams prophesied some thirty years ago,”* 
influenced by the norms of private financial practice. 

In the field of loans between persons subject to different legal orders, 1.¢., between 


usage will correspondingly tend to be 


private persons on the one side and governments or international organizations on 
the other, there is no unanimity of view as to the applicable law; and except in a few 
countries, the practice of avoiding conflicts by stipulation has not developed to the 
point of furnishing a solution. The confusion created in this field by the gold 
clause cases of the thirties led the Financial Committee of the League of Nations 
to suggest as a possible solution an international convention to establish a code of 
substantive rules applicable to loans from private lenders to governments.” 

It is to be doubted whether a solution will soon be found along the lines sug 
gested by the Financial Committee of the League. The difficulty of reaching multi- 
lateral agreement among parties with diverse interests on substantive issues involving 
important questions of public policy is apparent; and the fact that nothing has come 
of the Committee’s suggestion fifteen years after it was originally made is sympto 


aig quand on a mis de coté des questions, soit d'indépendance, soit de souveraineté, quand on 


traite les affaires on hommes d'affaires, quand les Etats élaborent les détails de leurs rapports financiers, 
| 
! 


nous constatons une tendance trés apparente, pour ne pas dire une nécessité, d'assimiler leurs opérations A 
celles des particuliers et des personnes morales dans le champ du droit privé, C'est ainsi que les rapports 
financiers internationaux, plus peut-étre, que toute autre catégoric d'opérations imternationales, se classent 
par catégories juridiques et qu'on peut les régler par des doctrines juridiques bien connues, ou tout au 
moins les y adapter. 

“. . . Mais aussit6t que les Etats se recontrent en hommes d'affaires, aussitét qu'il s'agit d’elaborer 
les détails de leurs rapports financiers, les juristes, les practiciens, les experts qui s’en chargent vont force 
ment suivre les routes qui leur sont connues en droit privé, et les obligations financiéres des gouvernements 
vont s'exprimer sous des formes qui ressemblent merveilleusement aux obligations, que contractent par 
exemple les grandes societes anonymes qui exploitent des services d'utilite publique Williams, L’Entr'aide 
Financiere Internationale, 5 Recueit pes Cours #, 143 (France 1924) 

**L. N. Reporr §83. The International Institute for the Unification of Private Law, at Rome, 
has prepared a Preliminary Draft Uniform Rules Applicable to International Loans 20 Inerirury 


Papers: InrernationaL Loans (Doc, 5a(1) (1947)). 
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matic. If, contrary to the expectations of the writers, a code of substantive rules 
could be adopted, the conflicts problems would be solved along with the substantive 
problems “by removing the subject from the field of municipal law into that of 
international law.”** But even this would not be a complete solution, for in the 
minds of most lenders, both these problems are overshadowed by the problem of en- 
forcement. Lenders would continue to feel that, in the absence of changes in their 
own national law regarding sovereign immunity and in the absence of an interna- 
tional tribunal having jurisdiction, their only real protection is the good faith and 
credit of the borrowing government. 


**L. N. Reporr §83. 








CONFLICT AVOIDANCE IN INTER VIVOS 
TRUSTS OF MOVABLES 


Wituiam Tucker Dean* 


I 
INTRODUCTION 
There are two principal aspects of conflict avoidance: one involves the care and 
foresight of astute counsel who, knowing the rules of law, or perhaps the confusion 


of rules, in a given area, advises clients and draws documents so as to minimize the 
likelihood of a conflict of laws; the other, apparently not of great interest to Anglo- 
American lawyers and scholars, involves the minimization of the conflict of laws 
by legislation directed specifically at the problem. Ideally, this latter aspect aims 
not so much at the avoidance of conflicts, which are implicit in a community com- 
prised of many separate jurisdictions, but rather at so precise and lucid a delineation 


of conflicts rules that attorneys, in counseling and drafting, will be able to act with 
reasonable certainty and confidence. Actually, of course, legislative reaction to the 
conflict of laws has consisted principally of ignoring the problem and consigning to 
the judiciary the essentially legislative function of fashioning appropriate rules; and, 
as a result, there have been superadded to the inevitable conflicts between the in- 
ternal laws of different jurisdictions conflicts between the rules of the various juris- 
dictions for resolving conflicts of laws.’ Accordingly, this article will rather concern 
itself primarily with conflict avoidance in inter vivos trusts of movables in the 
light of existing rules, or the confusion over what the existing rules are; and only 
to a limited extent will it consider conflict avoidance in this field by legislative means, 
which, as a matter of fact, cannot be isolated from the larger problem of general 
conflicts legislation.’ 

The trusts which will be considered are the bankers’ “living trusts,” the lawyers’ 
“trusts inter vivos,” and not the testamentary trusts, which are more appropriate to 
“Conflict Avoidance in Succession Planning.”® Attention wil! be concentrated on 
the conflict of laws of the United States simply because most of the material available 
relates thereto. Avoidance of the conflict of tax laws will not be discussed—the topic 

* A.B. 1937, Harvard College; J.D. 1940, University of Chicago Law School; M.B.A. 1947, Graduate 
School of Business Administration, Harvard University. Member of the New York and District of 
Columbia bars; Associate Professor of Law, Cornell Law School, since 1953. Author, Conflict of Laws, in 
1947-1954 ANNUAL Survey or AMERICAN Law; and Jurispicrion ro Enrorce Wire's Riowr 1¢ 
Support Norwirustanpinc Foreign Divorce Enriri.ep ro Furs Fairn anno Crepir (N. Y. Law 
Rev. Comm'n, Legis. Doc. No, 65(K) (1953)). Contributor to legal periodicals. 

* See Dean, The Conflict of Conflict of Laws, 4 Svan. L. Rev. 388 (1951) 

*Id. at 401 et seq.; Evsaorr E. Cuearnam, Nort T. Dowtinc, Herserr F. Goopricn, Exwin N 
Griswoip, Cases AND MATERIALS ON Conrticr or Laws 649-57 (2d ed. 1941); cf. Nussbaum, Sources 


of Conflict of Laws Rules in Civil Law, id. at 6-10. 
*See Scoles and Rheinstein, Conflict Avoidance in Succession Planning, infra 499 





434 Law anp ConTEMPORARY PROBLEMS 


has come to be one for the tax expert*—nor will the conflict over jurisdiction be 
treated.” The type of trust to be examined will be the express trust, ordinarily for 
family settlement, and will not include charitable trusts, business insurance trusts, 
investment trusts, Community trusts, or trusts in connection with corporate mort- 
gages, to mention some of the many other possibilities. 
By “trust,” of course, reference is made to that remarkable institution peculiar to 
Anglo-American law consisting of® 
.. a fiduciary relationship with respect to property, subjecting the person by whom the 


property is held to equitable duties to deal with the property for the benefit of another 
person, which arises as a result of a manifestation of an intention to create it; 


the parties to which have been described in these words:* 


(1) The person who creates a trust is the settlor. 

(2) The property held in trust is the trust property. 

(3) The person holding property in trust is the trustee. 

(4) The person for whose benefit property is held in trust is the beneficiary. 


The classification of property as “movable” or “immovable” is peculiar to the 
conflict of laws and avoids many of the difhiculties inherent in the similar, but not 
® For the purposes of the con- 


identical, classifications of “personalty” and “realty.” 
flict of laws, immovables include all interests in land and whatever is attached perma- 
nently thereto, while movables include all other varieties of property. Although 


movables are typically tangible articles, such tangibles are rarely conveyed in trust 
by settlors; it is rather intangible property, such as corporate securities, government 
bonds, and the like, of which trusts of movables are generally comprised. While 
some securities, such as negotiable instruments, are usually treated as tangibles be- 
cause the property right is said to be embodied in the document describing it, prop- 
erty having a documentary, as distinguished from an immediate physical, existence 
will be considered intangible in the discussion to follow. 


II 
ConrLicr AVOIDANCE 
A. The Creation of Inter Vivos Trusts of Movables 
There are two essential requirements for conflict avoidance by counsel: the first, 
of course, is that counsel shall be knowledgeable and careful; the second is that there 
be a coherent body of rules from which he can derive guidance. With respect to the 


conflict rules governing the creation of inter vivos trusts of movables, there is a 


*“Por the time being . . . jurisdiction to tax parts company with general conflict of laws problems.’ 
E.uiorr E. Curaruam, Noet T. Dowiine, Herserr F. Goopricn, Erwin N. Griswoip, Cases anp 
Mareriats on Conriict or Laws 113 (1947 Supp.) 

*See Warrer W. Lanp, Trusts in THE Conriicr or Laws c. 8 (1940). 

* Resrarement, Trusts §2 (1935). 

"Id. 43. 

"See In re Berchtold, [1923] 1 Ch. 192; Wavrer W. Coox, Tue Locica, anp Lecar Bases oF THE 
Conriuicr or Laws c. 12 (1942). 
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wide gamut of authoritative statement, once we pass the threshold of formal 
validity. 

To begin with, Professor Beale tersely stated that“... the law of the situs of a 
chattel determines its transfer inter vivos,”” and “there is no reason why this general 


rule should not be applied to the transfer of chattels into the hands of a trustee.”’ 


Furthermore," 


A sale or gift of money or securities is governed by the law of the place where the 
money is deposited or the cash or securities are kept at the time of the sale or gift, and 
not at the domicil of the owner. 

This is equally true, both on principle and on authority, of a gift of money or securities 


in trust. 


A few years later, he observed that'* 


. the question of the validity of a trust of securities has come up, and it has been 
decided that its validity is governed by the law of the situs of the securities . . . the only 
authority to the contrary is an ill-considered dictum. ... The law governing the validity 
of a trust of intangibles |i.e., other than “securities” | cannot be stated with confidence. 


Reflecting Professor Beale’s general assurance is the Restatement:"® 


The validity of a trust of choses in action created by a settlement or other transaction 
inter vivos is determined by the law of the place where the transaction takes place. 


Comment f. When claim embodied in document. lf a chose in action is evidenced 
by a document in which, by the law of the state where it was issued, the title to the 
obligation is embodied, a transaction purporting to create a trust therein is governed by the 
law of the state where the document is at the time of the transaction. 


Unfortunately for the Restatement, however, Professor Cavers undermined its 


whole approach to inter vivos trusts of movables in an examination of its Tentative 


Draft in which he observed :"* 


But if we expect to find in the cases the clear-cut, if complex, process which the Restate 
ment rule suggests, that expectation will be disappointed. Decisions frequently cited turn 
out only too often to be dicta, but even these may not be disregarded where square holdings 


are rarities. 


As to what the courts actually are doing when faced with a challenge to the validity 


of a trust, a question as to whether, in fact. a trust has been created, Professor Cavers 
concluded :"° 

* Beale, Living Trusts of Movables in the Conflict of Laws, 45 Harv. L. Rev. 969, 970 (1932). 

Ibid. See also 2 Josepn H. Beare, A Treatise on THe Conriicr or Laws 1018 (1935). No 
doubt seems to exist as to the law governing the creation of an inter vivos trust of movable chattels, 
so this topic will not be further pursued. 

" Beale, supra note g, at 970-71. 

** BEALE, op. cit. supra note 10, at 1019-20. 

** RESTATEMENT, Conriicr or Laws §294(2) (1934) 

** Cavers, Trusts Inter Vivos and the Conflict of Laws, 44 Hany. L. Rev. 161, 174-95 (1941) 

** Id. at 191; cf. Hutchison v. Ross, 262 N. Y. 381, 187 N. E. 65 (1933); In re Jarvie’s Trust, 
73 N. Y. S. ad 246 (Sup. Ct. 1947). 
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There is a weighing of various considerations—domicil, situs, place of execution, place 
of administration, form of instrument—a vague evaluation on the basis of which the 
court finds the law of one jurisdiction or another the proper law or the intended law. 
One cannot blind oneself to the weight placed on the intent of the settlor with reference 
to the selection of the governing law. 


Judge Goodrich, in the latest edition of his text on the conflict of laws, states 
firmly in black letters: “The validity of . .. a trust crea[t]ed inter vivos [is de- 
termined] by the law of the situs of the property”;’® but after discussing several 
important cases, he concludes with less assurance: “If these cases may be considered 


typical, it would appear that no single rule of reference can be laid down for de- 


termining the validity of trusts inter vivos,”"* 


Professor Stumberg is more cautious in his black-letter comment:'* 


It has been held that the valid creation of a trust inter vivos is a matter for the law at the 
situs, whether the subject matter is land or personalty. 


In the discussion that follows, he adds that “. . . there is considerable confusion 


in the cases dealing with the creation of a trust inter vivos of movable property”’® 


and then goes on:*° 


The growing practice of creating trusts inter vivos makes it exceedingly important 
that some satisfactory rule be determined upon and applied generally so that settlors may 
be adequately advised in advance as to the legal effect of contemplated trust instruments. 
Advice of counsel is habitually sought in trust transactions, but with the present state 
of the authorities, such advice frequently cannot be given with certainty. 


Another writer, after enumerating the interstate factors weighed by courts in 
passing on the validity of inter vivos trusts of movables, selected as “. . . two of the 


most important factors . . . the domicil of the creator and place of execution of the 


trust... .”* 


Nor are the treatises on trusts very helpful on the conflict of laws. Scott’s index 
does not reveal any reference to the conflict of laws concerning the creation or 
validity of any type of trust.”? Bogert states that “. .. while in general the . . . legality 
of a trust of personalty [has been determined] by the law of the settlor’s domicile, 
there are many opportunities for complication and variation,”** and then briefly enu- 
merates the elements that have influenced different courts in passing on the validity 
of trusts. In Perry, we learn that “the general rule, that the validity of an attempted 
trust is to be determined by the law . . . of the domicile of the donor . . . if the prop- 


** Herserr FP, Goopricn, Hanpsoox or tue Conriicr or Laws 490 (3d ed. 1949). 

"Id. at 492. 

**Grorce W. Srumperc, Paincipies or Conriicr or Laws 431 (ad ed. 1951). 

Id. at 433. 

* Dhid. 

*' Swabenland, The Conflict of Laws in Administration of Express Trusts of Personal Property, 
45 Yate L. J. 438, 449 (1935). See also Mayo A. Suarruck, An Esrare PLaNner's HANDBOOK 330-34 
(1948); Note, Trusts of Personalty and Conflict of Laws, 89 U. Pa. L. Rev. 360 (1941). 

** 4 Austin W. Scorr, Tue Law or Trusts 2839 (1939). 

** 1A Gronor G. Boorrt, Tur Law or Trusrs anp Trustees 327 (1951). 
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erty consists of personalty, is subject to considerable qualification . . . ,"** which is 


then discussed in less than two pages. And Nossaman summarizes his short section 
on the subject in these words :*° 
The law of the situs—that is, of the state of residence of the trustee—ordinarily 


governs the validity of inter vivos trusts. But the intent of the parties that the law of 
the domicile should govern will be applied to a rather indeterminate extent. . . . 


The most comprehensive examination of the authorities on the conflict of laws 


in the creation of inter vivos trusts of movables was undertaken by the late Walter 
W. Land in 1940, and he thus summarized the situation as it then appeared :*° 


In New York and New Jersey, although the domicil of the settlor was formerly accorded 
particular importance and in some cases furnished the governing law, recent decisions 
have transferred this emphasis from the settlor’s domicil to the location of the trust prop- 
erty. Other elements of the trust are also considered, as the place where the trust instru- 
ment was executed, the domicil of the trustee, and the place in which the business of the 
trust is carried on. In the scattered opinions in states other than New York and New 
Jersey, apparently the domicil of the settlor is still considered of somewhat greater im- 
portance than any other single factor of the trust, although it will be outweighed by the 
remaining factors coinciding in another state. In all of the states which have passed on 
the question, an express intent of the settlor as to the governing law, combined with one 
or more important elements of the trust in the state selected, has caused the internal law 
of the designated state to govern. 


The case law since 1940 has not produced any startling changes, but rather 
exhibits a continuation of the trend that Land described. Recent decisions have given 
effect to stipulations in the indenture as to the governing law,*’ and others have 
discerned an implied intent as to the governing law by weighing the distribution of 
the elements of the trust.”* Nevertheless, there are still courts that apply somewhat 
mechanically the law of the situs of the trust®® or the law of the domicile of the 
settlor.*° What makes all such summaries misleading, however, is the persistence 
of the courts in mentioning alternative bases for the choice of law, which introduces 
confusion as to the test actually employed—a strict implied intent or the place of pre- 
dominant contacts. 


** 1 Jamus W. Perry, A Treatise on tHe Law or Trusts ano Trusrees §72a (7th ed., Baldes 
1929). 

2°) Warter A. NossaMan, Trust ADMINISTRATION AND TAXATION 120 (1945) 

*° LAND, Op. cit. supra note 5, at 109. Because of the careful and comprehensive analysis of the 
inter vivos trust cases up to 1940 in Land, cases cited hereafter will be principally those decided since 
1940. 

*" E.g., National Shawmut Bank v. Cumming, 325 Mass. 457, 91 N. E. 2d 337 (1950); Haase v. 
Title Guarantee & Trust Co., 295 N. Y. 761, 66 N. E. 2d 126 (1946); City Bank Farmers Trust Co. v. 
Meyn, 263 App. Div. 671, 34 N. Y. S. 2d 373 (ad Dep't 1942). 

** E.g., In re Davis’ Trust, 133 N. Y. S. 2d 525 (Sup. Ct. 1954); Application of Eyre, 133 N. Y. S. ad 
511 (Sup. Ct. 1954); In re Griswold’s Trust, 99 N. Y. S. 2d 420 (Sup. Ct. 1950); In re O'Connor, 
82 N. Y. S. 2d 310 (Sup. Ct. 1948); First Central Trust Co. v. Claflin, 73 N. E. 2d 388 (C. P. Ohio 
1947). 

** E.g., Warner v. Florida Bank & Trust Co., 160 F, 2d 766 (5th Cir. 1947); In re Piazza’s Estate, 
130 N. Y. S. ad 244 (Surr. Ct. 1954). 

*” E.g., David v. Atlantic Society, 129 N. J. Eq. 896, 19 A. 2d 896 (1941). 
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Of course, the simplest way to avoid a conflict of laws over the validity of an 
inter vivos trust of movables is to plan it so that it has no substantial connection with 
more than a single state. If the settlor is domiciled in state X, have him execute the 
indenture there, select a trustee to administer the trust there, assemble the corpus 
of the trust there, deliver it to the trustee there, etc. A conflict of laws affecting 
such a trust, then, will be likely to arise only in the event that the trust is moved 
elsewhere. 

There is also considerable support in the cases for the proposition that counsel 
drafting the indenture for an inter vivos trust of movables can select the law by 
which the validity of the trust shall be determined,*’ provided the law is that of a 
jurisdiction which has connection with at least some element of the trust.** While 
this can be done with respect to many trust matters where the law of a given juris- 
diction is deemed preferable to that which would otherwise apply, it should be noted 
that if public policy would thereby be subverted, the expression of intent may be 
ignored.” 

The New York Personal Property Law seems specifically to recognize and give 
effect to the expressed intent of the settlor in these matters :* 


Whenever a person being a citizen of the United States, or a citizen or a subject of 
a foreign country, wherever resident, creates a trust of personal property situated within 
this state at the time of the creation thereof, or of which the trustee is a resident of this 
state, or a domestic corporation or national bank located within this state, duly authorized 
by law to act as trustee, and declares in the instrument creating such trust that it shall 


be construed and regulated by the laws of this state, the validity and effect of such trust 
shall be determined by such laws. 


Therefore, to paraphrase slightly a clause in use in one law office in New York City, 
a draftsman in New York might insert the following in the indenture :*° 


I hereby direct, in accordance with Section 12-a of the Personal Property Law of the 
State of New York, that the validity and effect of the dispositions in trust made by me 
herein shall be determined by the Laws of the State of New York. 


Another suggested clause, for more general use, is:*° 


The validity, construction, effect and administration of this agreement shall be gov- 
erned and determined under the laws of the State of [e.g., New York]. 


*' Bg., Kitchen v. New York Trust Co., 292 Ky. 706, 168 S. W. 2d 5 (1943); Shannon v. Irving 
Trust Co., 275 N. Y. 95, 9 N. E. 2d 792 (1937); see also cases cited note 27, supra. 

"* E.g., City Bank Farmers Trust Co. v. Cheek, 93 N. Y. L. J. 2941, June 7, 1935 (N. Y. Sup. Ct). 

" Bg., Matter of Adriance, 158 Misc. 857, 286 N. Y. Supp. 936 (Surr. Ct. 1936) (testamentary 
trust; public policy against perpetuities; additional facts stated in Lanp, op. cit. supra note 5, at 319). 
But see, ¢.g., Shannon vy, Irving Trust Co., 275 N. Y. 95, 9 N. E. 2d 792 (1937); City Bank Farmers 
Trust Co, v. Cheek, 110 N Y. S. ad 434 (Sup. Ct. 1952); and Note, Use of a Foreign Trust to 
Avoid the New York Rule Against Perpetuities, 29 Sr. Joun's L. Rev. 247 (1955). 

"*N. Y. Pers. Prop, Law §12-a. Cf. In re Ash's Trust, 111 N. Y. S. 2d 115 (Sup. Ct. 1952). 
See also R. I. Gen. Laws c. 486 (1938), as amended by R. I. Acts & Resolves 1041, ¢. 977, adding new 
$$23, 24. 

*’ Swabenland, supra note 21, at 451. 

** LAND, op. cit. supra note 5, at 124. 
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Even where the indenture contains no express direction as to which law is to 
govern the trust, however, a number of courts have effectuated the implied intent of 
the settlor as inferred from the indenture and the circumstances surrounding the 
trust. As one court put it, “Here there is no express declaration of intention, but the 
intention is implied in every act and word of the parties.”*’ In any event, where 
it is inexpedient specifically to express an intent as to the law governing a trust, 
counsel may still strongly influence a court in its determination of the proper law by 
grouping as many of the elements of the trust as possible in the desired state, 

Where these conflict avoidance techniques have not been employed in drafting 
the indenture, however, a thorough investigation of the cases up to 1940 led Land to 
conclude that*” 


. after a trust has been created . . . it is no longer possible to plan the law to govern. 


The only contrary cases he found were a group of New York decisions in which 
appointment of a New York trust to an extrastate charity was upheld under the law 
of the second state even though it would have been invalid under New York law.*® 

Since 1940, however, there have been indications that even after its creation, 
counsel may so shift the location of the important elements of a trust that its validity 
will be determined by the law of another state. The leading case in point is Wil. 
mington Trust Co. v. Wilmington Trust Co.,"° which involved an inter vivos trust 
of movables established in New York by a New York domiciliary. The indenture 
provided that a majority of the adult beneficiaries, with the approval of the settlor, 
if still living, could change the trustee. After a number of years, in place of the 
New York trustee, a Delaware bank was appointed trustee, and the corpus of the 
trust was transferred to Delaware. The instant litigation turned on whether New 
York or Delaware law governed the validity of the exercise of a power of appoint- 
ment under the indenture,*’ and the court held that the trust had properly been 
transformed from a New York into a Delaware trust and that Delaware law thence- 
forth governed its validity and powers granted under it. 

An even more peregrinating trust was considered in a North Carolina case in 
the same year.** Plaintiff, as settlor and life beneficiary, established an inter vivos 
trust of movables, possibly in England. Later, she amended the indenture and trans- 
ferred the corpus to an Illinois bank as trustee, waiving, at the same time, the right 
to revoke which the indenture contained, Subsequently, she became a resident of 


Ross, 262 N. Y. 381, 395, 187 N. E. 65, 71 (1933), 19 Connect L. Q. 282 (1934); 


°7 Hutchison v 
See also cases 


accord, National Shawmut Bank v. Cumming, 325 Mass. 457, 91 N. E. 2d 337 (1950). 
cited note 28 supra. 

** LAND, op. cit. supra note §, at 130. 

** E.g., Robb v. Washington & Jefferson College, 185 N. Y. 485, 78 N. E. 359 (1906); Manice v. 
Manice, 43 N. Y. 303 (1871) (testamentary trust), See also Curtis v. Curtis, 185 App. Div. 391, 173 
N. Y. Supp. 103 (1st Dep't 1918). 

*° 24 A. 2d 309 (Del. 1942), 30 Gro. L. J. 788 (1942). 

**On conflict of laws problems peculiar to powers of appointment, see Casner, Estate Planning— 
Powers of Appointment, 64 Harv. L. Rev. 185, 208-10 (1950). 

*® MacMillan v. Branch Banking & Trust Co., 221 N. C. 352, 205 S. E. 2d 276 (1942). 
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North Carolina and appointed as trustee a North Carolina bank, which balked when 
she thereafter sought to terminate the trust with the consent of the remainderman. 
To the Supreme Court of North Carolina, the case seemed to present no serious 
difficulties: it noted that the settlor and life beneficiary had become a North Carolina 
resident, that a North Carolina bank had become the trustee, and that the situs 
of the trust was in North Carolina, and, accordingly, it applied a North Carolina 
statute on termination of trusts, without any consideration of the effect of the prior 
waiver under Illinois law. 

A Pennsylvania case in the following year, although couched in terms of juris- 
diction rather than the validity of the trust involved, did grant the beneficiary's pe- 
tition to accept the resignation of the original trustee in Delaware and to appoint 
a Pennsylvania trustee instead.’ The decision emphasized the many connections 
the trust had always had with Pennsylvania, however, so it is not as strong a holding 
as the above two cases." 

While it cannot be said that changes in the distribution of the elements of the 
trust among various states will necessarily vary the governing law,*’ it would, never- 
theless, seem prudent to insert in the indenture a clause authorizing a change in the 
situs of the trust for good reasons. And in effecting such a change in situs for an 
existing trust, it would also be desirable for counsel to cancel any designation of a 
local agent to accept service of process and to cancel likewise any undertakings to 


account to a local court.*® 


B. The Construction of Inter Vivos Trusts of Movables 


“Construction” of inter vivos trusts of movables here refers not to the legal 


effect of words used in the indenture, but rather to the meaning of the words.*? 


In this connection, if the court has sufficient information, it will infer therefrom the 
intent of the parties; but if such information is not available, it will, of necessity, 
have to rely on presumptions as to what was intended, Because the cases fail to 


distinguish nicely between such “interpretation” and resort to presumptions, both 
is 


‘ 


processes are here embraced by the term “construction.” 


Professor Beale initially did not recognize any distinction between the construc- 


tion of an indenture and the administration of a trust, flatly asserting that “any ques- 


** Appeal of Schoble, 346 Pa. 318, 30 A. 2d 316 (1943). 

** Other recent cases on change of situs include In re Griswold’s Trust, 99 N. Y. S. 2d 420 (Sup. Ct. 
1950); Application of New York Trust Co., 195 Misc. 598, 87 N. Y. S. 2d 7&7 (Sup, Ct. 1949) and 
Matter of Shipman, 179 Misc. 303, 40 N. Y. S. ad 373 (Surr. Ct, 1942). 

** The persistence of the traditional view that the validity of an inter vivos trust of movables will 
be governed always by the law applicable at its creation is illustrated by David vy. Atlantic County 
Society, 129 N. J. Eq. 501, 19 A.ad 896 (1941). 

*"See Capron, Situs of Trusts in Conflict of Laws, 93 Trusts & Ky ATES 878 (1954). 

*’ ResraTEMENT, Conrticr or Laws $296 (1934). See, e.g., Goodrich, J., in Robinson vy. Chance, 
213 FP. ad 834 (4d Cir. 1954). 

** See RestaTeEMENT, Conriicr or Laws §214, comments 4, ¢ (1934). 
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tion which arises after the trust has come into being is a question of the administra- 
tion of the trust,’** and concluding that 

All matters of administration are determined by the law of the situs or seat of the 
trust. The situs of a trust must be determined by an interpretation of the words by which 
the trust is created. No rule of law can be laid down for the purpose of interpretation. 
All indications are considered, such as the intention of the parties, the place of business or 
domicil of the trustee, the location of the trust res, and other similar factors. 


Later, however, he admitted this qualification :*' 


The interpretation of an instrument creating a trust of personalty is, in the absence of 
strong inference to the contrary, to be made according to the usage of the domicil of the 


settlor. 


The Restatement, it will be no surprise to discover, takes much the same view, 
with an added reference to the time element :** 


The meaning of the words used in an instrument creating a trust of movables is, in 
the absence of controlling circumstances to the contrary, determined in accordance with 
usage at the domicil of the settlor of the trust at the time of the execution of the instru 
ment which created it. 


Professor Cavers, however, reached quite different conclusions :°* 


It is submitted, therefore, that (1) an express declaration of intention as to the law 
desired by the settlor to govern his trust may properly be respected where the state whose 
law is so designated has a substantial connection with the transaction. (2) Where there 
is no such express declaration, the court should examine the facts of the transaction and 
the circumstances surrounding it in an effort to ascertain and effectuate any intent which 
is inferable therefrom. (3) In a wholly colorless transaction the law of the place of 
administration of the trust should be applied. 


To Judge Goodrich, like Professor Beale, all questions arising after the creation 
of a trust “. . , are those concerning the administration of the trust,”** and “such 


matters are generally said to be governed by the law of the place where the trust is 


to be administered.””’ Professor Stumberg seems to take the same view.”® 


Walter W. Land, however, found in the cases support for the view that the con 
struction of a trust agreement is distinguishable from the administration of the 
trust. He concluded that in construing the language of an inter vivos trust of 


** Beale, supra note g, at 972. See also Ernwin N. Gariswoun, Spenvrnnirr Tresrs 


1947). 
” Beale, supra note g, at 972. 

®' > BEALE, op. cit. supra note 10, at 1023. 

*® ResraTEMENT, Conriicr or Laws § 296 (1934). Cf. McGrath v. Ward, gt F. Supp. 636 (D. Mass. 
1950). 

** Cavers, supra note 14, at 195. Cf. In re Cheney's Estate, 10g N. Y. S. 2d 704 (Sup, Ct. 1952) 
(settlor specified law to govern construction); Minot v. Minot, 419 Mass. 253, 66 N. BE. ad § (1946) 
(only trustee and res in New York; New York law applied). 

®* Goopricn, op. cit. supra note 16, at 492 

°° Id. at 493. Accord, Noble v. Rogan, 49 F. Supp. 370 (S. D. Calif. 1944) 

§¢ STUMBERG, op. cit, supra note TR, at 431 ef seq To the ume effect, see Swabenland, supra 


note 21, at 440 ¢f seq. 
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movables, courts generally seem to apply the law of the state with which the trust 
has the most substantial connection.” 

Relevant to possibilities for conflict avoidance in this area is the New York statute 
quoted above, which permits the settlor to direct that the “effect of such trust” as 
well as its validity be determined by New York law, and which has been construed 
to mean that the trust’s interpretation shall be governed by New York law.” While 
authority for the proposition is sparse, it would seem reasonable to allow a settlor 
to specify the jurisdiction under whose laws the indenture should be interpreted— 
just as, as has been suggested, he may specify the jurisdiction under whose laws its 
validity should be determined. In fact, there do not seem to be public policy con- 
siderations militating against the former, as might be the case with the latter.® 
Furthermore, since the settlor may stipulate in the indenture all the rules of interpre- 
tation he wishes, even to the point of reciting the laws of a given state, no contact 
between the elements of the trust and the jurisdiction whose law is chosen would 
appear to be necessary. 

To avoid a conflict over construction, then, as to avoid a conflict over validity,”’ a 
settlor should concentrate as many elements of a trust as possible in the specific state 
whose law he wishes to govern the interpretation of the indenture. An alternative 
arrangement, inconvenient because of the lengthy indenture that may be entailed, 
would be specification of the canons of construction desired, selected from the laws of 
any given state or states. This technique may be the only feasible one, however, 


where practical difficulties militate against a sufficient concentration of important ele- 


ments of the trust within a chosen state. 
But after an inter vivos trust of movables has been created, with considerable 


foresight perhaps having been exercised in order to avoid a conflict of laws over in- 
terpretation of the indenture, elements of the trust may be dispersed by circumstances 
from the single state in which the settlor had concentrated them. Of course, if the 
indenture either specifies the law of the state by which it is to be construed or has 
set out in detail the rules for its interpretation, such a dispersal may have minimal 
effect. If, however, the settlor has relied solely on a concentration of elements of the 
trust in a particular state whose law he wished to govern its construction, the ques- 
tion then arises as to whether a conflict of laws may, nevertheless, be avoided and the 


settlor’s wish effectuated. 


*T LAND, op. cit. supra note 5, at 190. Cf. Commissioner v. Brown, 122 F. 2d 800 (3d Cir. 1941) 
(predominant contacts with New York, whose law governed); Clark v. Continental National Bank, 88 
FP. Supp. 324 (D. Neb. 1949) (settlor, trustee, res in Nebraska; beneficiaries elsewhere; Nebraska law 
governed); In re Backeland'’s Will, 124 N. Y. S. ad 126 (Sup. Ct. 1953) (settlor nonresident, rest of 
elements in New York, whose law governed); In re Gaffney’s Trust, 75 N. Y. S. 2d 675 (Sup. Ct. 
1948) (stipulation that New York law was to govern); Guaranty Trust Co. v. Brunton, 74 N. Y. S. 2d 
254 (Sup. Ct. 1947) (law of place of predominant contacts governed). 

"*N. Y. Pers. Prop. Law §12-a, note 34 supra. 

"° In re Ash's Trust, 111 N, Y. S, 2d 115 (Sup. Ct. 1952); In re Tabbagh’s Estate, 167 Misc. 156, 
3 N. Y. S. ad 542 (Surr, Ct. 1938) (testamentary trust applying similar N. Y. Decepenr’s Esr. Law 
$47). 


6 . ° 
° See cases cited note 33 supra. *' Cf. cases cited note 37 supra. 
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Let us take, for example, the following case: A settlor, domiciled in New Jersey, 
has established an inter vivos trust of movables in New York, where he has executed 
the indenture, has turned over to a New York trust company and a New York dom 
iciliary as co-trustees securities previously kept in a safe deposit box in New York, 
and has named as beneficiaries his two sons, both New York domiciliaries. At this 
point, the only connection the trust has with any state other than New York is the 


fact that the settlor is a New Jersey domiciliary, and it is believed that New York 
law would clearly be applicable to the construction of the indenture.®* 

Modifying the example somewhat, however, suppose that the two sons now move 
to California to live, and the individual co-trustee moves to Connecticut. Will these 
changes frustrate the intent of the settlor that New York law govern the trust's con 
struction? Probably not, since the cases indicate that after the creation of an inter 
vivos trust of movables, the courts will still construe the indenture in accordance 
with the law of the state with which, at the time of creation, the trust had the most 
substantial connection.” Yet, it is possible that Wilmington Trust Co. v. Wilming 
ton Trust Co., although dealing with the question of validity rather than construction, 
may be some authority to the contrary, at least where the indenture envisaged some 
shift, in view of its broad language :™* 

There is no substantial reason why a donor, in dealing with that which is his own, 
may not provide for a change in the location of his trust with a consequent shifting of 
the controlling law. In an era of economic uncertainty, with vanishing returns from 
investments and with tax laws approaching confiscation, such a provision would seem to 
amount to no more than common foresight and prudence. 


C. The Administration of Inter Vivos Trusts of Movables 


Administration of a trust usually refers to such things as the activities of the 
trustee, the investment policy he follows, allocation of principal and income, the 
accounting by the trustee, and the right of termination by the beneficiary.” That the 
administration of a trust may be subject to the law of a different jurisdiction than the 
one governing its construction is suggested by Wilmington Trust Co. v. Wilmington 
Trust Co., where the corpus had been moved from New York to Delaware; 


... the home of the trust was in this State, and, being subject then to local law, the 
validity and effect of his deed of appointment and of the rights and interests of the ap- 
pointees thereunder are to be adjudged by the law of Delaware. 


Other cases point in the same direction,” although decisions continue to appear which 


*? Cf. In re Baeckeland’s Will, 124 N. Y. S. 2d 126 (Sup. Ct. 1953) 

** E.g., Brandeis v. Atkins, 204 Mass. 471, 90 N. E. 816 (1910) (life beneficiary moved to another 
state); Cary v. Carman, 116 Misc. 463, 190 N. Y. Supp. 193 (Sup. Ct. 1921) (life beneficiary moved; 
successor trustee possibly in different state). Bat cf. Curtis vy. Curtis, 185 App. Div. 391, 173 N. Y. 
Supp. 103 (1st Dep't 1918) 

** 54 A. 2d at 314. 

** See RESTATEMENT, Conriicr or Laws $297, comment a (1934). 

°¢ 24 A. 2d at 314. 

*' E.g., Estate of Cornelia V. N. Bedford, 96 N. Y. L. J 1879 (Surr. Ct. 1936); Guaranty Trust Co 
v. Leach, 168 Misc. 526, 5 N. Y. S. 2d 628 (Sup. Ct. 193%); MacMillan v. Branch Banking & Trust Co.,, 





494 Law anp ConTeMporary PropLems 


hold that the laws of the same jurisdiction must necessarily govern both construction 
and administration.” 

To say that the law of the situs governs the administration of a trust settles very 
little in the typical conflicts case, where the distribution of elements of the trust 
among a number of states makes ascertainment of the situs problematical, Here 
the Restatement suggests that™ 

. consideration is given to the provisions of the instrument, the residence of the 
trustees, the residence of the beneficiaries, the location of the property, the place where 
the business of the trust is to be carried on. 


Professor Beale agrees that’® 


All matters of administration are determined by the law of the situs or seat of a 
trust. The situs of a trust must be determined by an interpretation of the words by which 
the trust is created ... all indications are considered, such as the intention of the parties, 
the place of business or domicil of the trustee, the location of the trust res, and similar 
matters, 


To Professor Cavers,"' the choice of the law governing administration is simple 
where there is a corporate trustee—namely, the state where it operates,’* which is 
likely to be the same law as governs validity anyway. And another writer offers a 


comprehensive list of the elements on whose location courts have relied in de- 


termining the proper law governing administration :"* 


. The domicil of the creator of the trust. 
. The place in which the trust deed was executed. 
. The language of the trust instrument. 
. The place of probate of the will. 
. The location of the trust property. 
. The domicil of the trustee. 
. The domicil of the beneficiary. 
. The place in which the business of the trust is carried on. 
The intention of the creator. | Footnotes omitted. | 


To Judge Goodrich, while the intention of the settlor will be followed if stated, 


74 


the place with which the trust has its “most substantial connection”’* will be 


the situs; but, he cautiously adds: “The decisions seem not inconsistent with this 


221 N.C. 352, 20 S. E. ad 276 (1942); Application of Griswold, 125 N. Y. S. 2d 479 (Sup. Ct. 1953). 

’* E.g., MacMillan v, Branch Banking & Trust Co., 221 N. C. 3§2, 20 S. E. 2d 276 (1942). 

** ResrarTeMeNT, Conriicts or Laws §297, comment d (1934) 

™ ) BEALE, op. cit. supra note 10, at 1024. Cf. In re Lowman’s Trust, 92 N. Y. S. 2d 238 (Sup. 
Ct. 1949) (Ohio settlor, trustee, and corpus in New York; New York law governs). 

" Cavers, supra note 14, at 190. 

™* But see Guserr T. SrepHenson, Ricurs or Our-or-Srare Trusr Insrrrurions (Trust Div., Amer- 
ican Bankers Ass'n, 1944), and White, Need for Reciprocity on Rights of Out-of-State Trust Institutions, 
Trust Bull., Dec. 1951, p. 3 for implications that this may not always be so simple where a trust company 
administers a trust established in another state. 

™ Swabenland, supra note 21, at 442-43 


™ Goopricn, op. cit. supra note 16, at 493. 
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view.”’® Professor Stumberg feels, with the Restatement, that the law of the situs 
should govern administration but offers no help in determining the situs for this 
purpose and on the Restatement rule comments :"® 

There are cases which might be construed as so holding, but their language is fre 


quently such as to indicate an intention to disregard the law of the place of administration 
as such, 


Walter W. Land has also assembled a list of the elements of a trust whose con- 
nection with various states has been considered by courts in determining the law 


governing its administration,’ but, as a Canadian writer plaintively has observed: 


“No court appears to have listed in order of their importance the factors that should 


be considered.” 

Thus, there does seem to be general agreement among these authorities that the 
intent of the settlor, expressed in the indenture, that the law of a given state govern 
administration will be followed; and that a predominance of the elements of a 
trust in one state will subject administration of the trust to the law of that state. 
More difficult, however, is the decision where the elements of a trust are more or 
less equally divided among several states; here, the courts must decide which ele 
ments of the trust are the most significant—and the domicile of the settlor, the 
domicile of the trustee, especially a corporate trustee, place of execution of the trust 
agreement, and location of the corpus are those that have emerged. 

As a conflict avoidance mechanism again, the New York statute discussed above” 
is sufficiently broad to enable a settlor to subject the trust to New York law where 
either the corpus or trustee is within the state. New York cases, both before®' and 
after®* the statute, have permitted the settlor thus to prescribe the law to govern 
administration of the trust. And the more elaborate Rhode Island statute™’ permits 
the administration of a trust under Rhode Island law (1) where the trust is to be 
administered in Rhode Island and the corpus is in Rhode Island when the trust is 
created; (2) when it is to be administered in Rhode Island and at least one trustee 
is a resident of Rhode Island or a Rhode Island corporation; or (3) when the settlor 
is a Rhode Island resident. Accordingly, to avoid a conflict of laws governing 
administration where the trust is to be administered in or the settlor is a resident of 
Rhode Island, or where either the corpus or the trustee is in New York, the settlor 

© Ind. 

7 STUMBERG, Op. cit. supra note 18, at 435. 

"T LAND, Op. cit. supra note 5, at 241-34 

"Hoar, Some Aspects of Trusts in the Conflict of Laws, 26 Can, B. Rev. 1415, 1424 (194%) 

™ E.y., Greims v. Bankers Trust Co,, 124 N. Y. S. 2d 594 (Sup. Ct. 1953); Application of Spitz 
muller, 279 App. Div. 233, 109 N. Y. S. 2d 1 (1st Dep't 1951). 

"N.Y. Pers. Prop. Law § 12-a, note 44 supra. 

*' Fg. Matter of Morton, 129 Misc. 875, 224 N. Y. Supp. 77 (Surr, Ct. 1927) 

*? E.g., Shannon v. Irving Trust Co., 275 N. Y. 95, 9 N. E. ad 792 (1937); Matter of Vanneck 
Misc. 704, 286 N. Y. Supp. 489 (Surr. Ct. 1936); Matter of Tabbagh, 167 Misc. 15¢ 
(Surr. Ct. 1938) (testamentary trust). 

**R. I. Gen. Laws c. 486 (1938), as amended by R. I. Acts and Reso 

$243, 24 (1941), Note 44 supra 
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need merely comply with the respective statutes by expressly stating that either New 
York or Rhode Island law is to govern administration. And even in those states lack- 


ing a similar statute, it seems that an express intent stated in the trust agreement will 


prevail. 


If, for any reason, it is inexpedient expressly to indicate this intent, however, the 
same result can be achieved by grouping as many elements of the trust as is possible 
in the state whose law is desired to govern. To rely unquestioningly on expectations 
that a court will find an implied intent that a given state’s law governs administra- 
tion, however, is to hope too much; here courts may unexpectedly reach different 
results, 

After creation of the trust, however, a number of decisions state emphatically that 
such shifts of elements of an inter vivos trust of movables as change of domicile by 
the donor,”® by the beneficiary,"* and by the trustee,*? and moving the corpus to 
another state” will not change the law governing administration of the trust. Ac- 
cording to this view, the law governing its administration becomes fixed at the cre- 
ation of the trust, and, regardless of any change, the applicable law will remain the 
same. 

But not all states take this position. In Connecticut, for example, a statute spe- 
cifically provides that when a nonresident becomes life beneficiary of a Connecticut 
trust with a child who is remainderman, the life beneficiary may have a new trustee 
appointed in the state of his residence, and the latter may bring a proceeding in 
Connecticut for the delivery of the corpus to him.*® While the statute makes no 
mention of what law shall govern administration and no cases consider this point, 
the state to which the corpus is removed would seem to be justified in apply- 
ing its law to the administration of a trust where the settlor had not specified the 
law that was to govern. The Connecticut statute might be construed as an ex- 


pression of unconcern over the trust by the state once the corpus had been duly 


delivered to the extrastate successor trustee. 
In a number of other states, there are decisions indicating that shifts in the loca- 
tion of the elements of a trust will change the law that is to govern its administration, 


"* See, ¢.g., Codman v. Krell, 152 Mass. 214, 25 N. E. 90 (1890); Greenough v. Osgood, 235 Mass. 
»45, 126 N. E. 461 (1920); Liberty National Bank & Trust Co. v, New England Investors Shares, 25 
F. ad 493 (D. Mass. 1928). 

"" E.g., Mercer v. Buchanan, 132 Fed. 501 (C. C. W. D. Pa 
Ko N. E. §90 (1907); Russell v. Joys, 227 Mass. 263, 116 N. E. 549 (1917). 

"By, Mercer v. Buchanan, 132 Fed. 501 (C. C. W. D. Pa. 1904); Codman v. Krell, 152 Mass. 
214, 25 N. E. go (1890); Brandeis v. Atkins, 204 Mass. 471, 90 N. E. 861 (1910); Farnum v. Pennsyl- 
vania Co., 87 N. J. Eq. 108, 99 Atl. 145 (Ch. 1916), aff'd, 87 N. J. Eq. 652, ror Atl. 1053 (1917); 
Fell v. McCready, 236 App. Div. 390, 259 N. Y. Supp. 512 (4th Dep't 1932), aff'd, 263 N. Y. 602, 
189 N. E. 718 (1933); Lewis v. County of Chester, 60 Pa. 325 (1869). 

*' E.g., Lewis v. County of Chester, 60 Pa. 325 (1869); Swetland v. Swetland, 105 N. J. Eq. 608, 149 
Atl. so (Ch. 1930), aff'd, 107 N. J. Eq. 504, 154 Atl. 907 (1931). 

"* Fy, Farmers and Mechanics’ Savings Bank vy. Brewer, 27 Conn. 600 (1858); First National 
Bank v. National Broadway Bank, 156 N. Y. 459, 51 N. E. 398 (1898). 

** Conn. Gen. Star. §6895 (1949). See also id. §6862, Removal by foreign guardian of ward's 
personal property, and §6863, Removal by foreign guardian of proceeds of sale of ward's real estate. 


1904); Tudor v. Vail, 195 Mass, 18, 
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at least where the trust agreement itself is silent on the subject. Typically, in a 
recent case in which the situs of a trust was changed from New York to California, 


the court observed :*” 


The holding that the situs of this trust may be transferred to a sister state without 
offending our policy gives the trust mobility instead of rigidity. In these days, when inter 
vivos trusts are created with ever growing frequency, when State lines are crossed so 
easily and people maintain contacts in several States, a sympathetic approach to problems 
of this sort is more likely to lead to the effectuation of the true intent of the creator of the 


trust. 


The difficulty faced by counsel, then, in drafting an indenture is that while he 
can ordinarily select the state in which administration will be initiated, he can 
scarcely predict whether unexpected shifts in the location of elements of the trust 
will result in bringing its administration within the purview of a court that will 
continue to apply the same law. Accordingly, it would seem essential that this 
contingency be recognized and that an appropriate clause be inserted in the indenture. 
Such a clause might provide that the law of a given state should govern the trust's 
administration, wherever its elements might be located; or, on the other hand, pro 
vision might specifically be made for applying the law of a state to which such a 
shift might move the trust. The flexibility of the latter technique has some advan 
tage in that it may enable a trust to escape a jurisdiction whose legislation, especially 
tax legislation, has become unduly burdensome. 

Where a trustee changes the location of elements of the trust, typically his own 
domicile and the corpus of the trust, in order to violate the terms of the trust agree- 
ment, however, it seems clear that he cannot obtain any advantage that the different 
rules of administration of the second state might otherwise afford. Jurisdiction to call 
him to account exists in the courts of the second state*’ where the law of the first 
state would measure the trustee’s conduct, and it has even been held that a judgment 


against a dishonest trustee in the first state, obtained on substituted service, will be 
supported by the full faith and credit clause’ in the courts of the state to which an 


absconding trustee has fled.” 


Ill 
CONCLUSION 
Because legislative rules for resolving the conflict of laws are rare, and, in any 
case, their fashioning must properly form a part of comprehensive conflict-of-laws 
legislation, counsel seeking to avoid a conflict of laws in inter vivos trusts of movables 
must examine and seek to utilize the principally judge-made rules now in use. 


The law governing the creation of inter vivos trusts does not permit great pre 


*° Matter of Matthiessen, 195 Misc. 598, 606, 87 N. Y. S. 2d 787 (Sup. Ct. 1949) 
** See, ¢.g., Equitable Trust Co. v. Schwebel, 40 FP. Supp. 112 (B. D. Pa. 1941) (delinquent trustee 


enjoined, however, to submit to jurisdiction of first state) 


**U, S. Consr. art. IV, §1. 
** Boone v. Wachovia Bank & Trust Co., 163 F. 2d fog (D, C. Cir. 1947) (testamentary trust) 
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dictability, but any express statement in the trust agreement as to the law intended 
to govern is likely to be respected by the courts, provided some element of the trust 
impinges on the state whose law is specified. If, however, the law of the designated 
state contravenes the public policy of the forum, it may not prevail. If the settlor’s 
intent is undiscernible, various states may test validity of the trust by the law of his 
domicile, by the law of the situs of the corpus, or by the law of the state with which 
the trust has the most substantial contacts. Furthermore, if the location of elements 
of the trust shifts after its creation, some states will look to the law of the successor 
state to determine its validity. Faced with this uncertainty, the wisdom of specifying 
in the indenture the law intended to govern validity of a trust is clear. 

When a trust has been properly established, the law governing its construction, 
again, will usually be that specified in the indenture; and if none is specified, the 
courts tend to apply the law of the state with which the trust is predominantly re- 
lated. Here, again, counsel can avoid conflicts by specifying the law that is to 
govern construction; and the possibility of a shift in the location of elements of the 
trust to another state can be dealt with by a statement as to the law to govern in that 


event. 
While courts have not always been meticulous in distinguishing between what 


are problems of construction and what are problems of administration, counsel can 
state in the indenture that what are found to be questions of its administration shall 
be governed by a specified law, not necessarily the law governing its validity or 


construction. If this step is neglected, courts will follow the procedure of applying 
the law of the state having predominant contacts with the trust, often an unpredict- 
able matter where there are clemeyy of the. trust scattered among several states. 
There seems to be more leeway in the area of administration of trusts (as compared 
with validity or construction), which permits application of a different law if the 
trust moves to another state; courts seem to be willing to apply the law of the forum 
after a shift occurs, Covering the possibility of such a shift by a provision in the 
trust agreement should help effectuate the settlor’s intent with respect to the law 
intended to govern administration of the trust. 

One of the most perplexing conflict problems facing lawyers drafting trust agree- 
ments has, of necessity, been ignored. Although suggestions have been offered to 
relate a given trust to a selected state for various purposes and even to provide for 
shifts to other states, no help can be given in foreseeing what state laws in the 
future will be advantageous or ‘disadvantageous. For that problem the most cun- 
ning draftsman has only his crystal ball. 





CONFLICT AVOIDANCE IN SUCCESSION PLANNING 


Eucene F, Scotest Anp Max RuHEeINSsTEIN* 


| 
INTRODUCTION 

The avoidance of problems raised by the conflict of laws is a crucial facet of the 
estate planner’s work that can effectively be dealt with in a variety of ways. Because 
most estate planning results in the execution of testamentary instruments, however, 
this article will concentrate upon the use of the will as a conflict-avoidance device; 
although it will also discuss some instances in which the post-mortem operation of 
inter vivos transactions creates significant conflicts problems as well as some problems 
of intestate succession where necessary to indicate the alternatives present in a plan- 
ning situation—but, since planning seldom includes an intentional intestacy, these 
latter instances will be limited. Moreover, since troublesome conflicts problems 
can arise in administration after the death of the estate owner, techniques for avoid- 
ing or alleviating these problems, too, will be treated. The article, thus, will con- 
sider conflict avoidance in succession planning in three principal divisions: execution 
and revocations of wills, dispositive provisions, and administration of decedents’ 
estates. 

The background of general conflicts law relating to succession, against which all 
planning must occur, is fairly simple to state but occasionally complicated in applica- 
tion. In the Anglo-American system of common law, succession to immovables is 
determined, in the first instance, by the law of the situs of the asset, usually the loca- 
tion of the land;' succession to movables and incorporeal assets is regulated by the 
law of the owner's domicile at the time of his death.? In the absence of statute, this 


+t A.B. 1943, J.D. 1945, University of Iowa; LL.M. 1949, Harvard University; J.S.D. 1955, Co- 
lumbia University. Professor of Law, University of Illinois. Contributor to legal periodicals. 

* Dr. utr. iur, 1924, University of Munich, Germany. Max Pam Professor of Comparative Law and 
Director of the Comparative Law Research Center, University of Chicago Law School; Member, American 
Law Institute. Formerly Member of Research Staff, Kaiser Wilhelm Institute of Foreign and International 
Private Law; Privatdozent, University of Berlin. Author, Das Recursoescuarrr 1M INTERNATIONALEN 
Paivatrecnr (1933); Max Weper on Law 1n Economy anp Sociery (1954); Law or Decepenrs’ 
Esrates (2d ed. 1955). Contributor to American, German, Italian, English, and Canadian legal peri- 
odicals. 

* See Avsert V. Dicey, Conriicr or Laws 535 (6th ed. 1949); Martin Worrr, Patvare Inrerna- 
TIONAL Law 503 (2d ed. 1950); G. C. Cresuine, Parvare Internationa Law §60 (4th ed. 1952); 
Josepun H. Beare, Conrricr or Laws 965 (1935); Herseat F. Goovricn, Conriicr or Laws 500 (3d 
ed. 1949). 

* See Dicey, op. cit. supra note 1, at 817; Woxrr, op. cit. supra note 1, at 503; Cuesuine, op. cit. 
supra note 1, at 518; Beare, op. cit. supra note 1, at 1029; Goopricn, op. cit. supra note 1, at $01. 
It should be emphasized that the distinction between immovable and movable and incorporeal assets 
does not perfectly coincide with that between realty and personalty, It is also important to keep in mind 
that in the United States, the concept of domicile has lost much of its technicality and has, to a large 
extent, coalesced with that of residence. Cf, Rheinstein, Domicile as the Jurisdictional Basis of Divorce 
Decrees, 23 Conn. B. J. 280 (1949). 
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general approach prevails whether the decedent died testate or intestate.’ Statutory 
enactments have, however, in particular instances, altered this approach by providing 
different or alternative results,‘ and the significance of these enactments will be 
discussed as they arise in context. 

Most civil-law countries, on the other hand, apply a single or unitary law to all 
assets of the deceased. This unitary approach is based on the Roman-law concept 
of universal succession and requires the application of the law of either the country 
of which the decedent was a national® or that in which he had his domicile or resi- 
dence at the time of his death.® Several civil-law countries, however, draw a dis- 
tinction between immovables and movables, applying the law of the situs to the 
former and the national or domiciliary law of the decedent to the latter.’ 

The determination of the law that will be applied by the court of a given country 
is further complicated by the doctrine of renvoi and the varying attitudes taken 
towards it. If, for example, a German court has to deal with the succession to the 
assets left by a national of France, it looks to and follows the conflicts rules of 
France. Thus, to the distribution of the movables, the law of the country in which 
the decedent had his domicile at the time of his death would be applied; to the 
descent of each immovable asset, the law of the place where it is situated. Accord- 
ingly, if the French decedent had his domicile in Switzerland and left an immovable 
asset in Germany, the German court would apply Swiss law to the movables and 
German law to the immovable. However, the Swiss “law” applied would again 


primarily be the Swiss law of conflict of laws; but since, in the case given, Swiss 
conflicts law refers or, at least, seems to refer, to the law of the country of domicile,® 
Swiss substantive law would be applied. These results follow because renvoi is 
generally accepted by the German courts. Renvoi is not accepted, however, by an 
Italian court. Thus, if, in the case of a French national dying with his last domicile 


*See Re Dennis’ Estate, 98 Vt. 424, 129 Atl. 166 (1925); Dicey, op. cit. supra note 1, at 535, 821; 
Cuesuire, op. cit. supra note 1, at 519, 560; Brace, op. cit. supra note 1, at 969, 1034; Goopricn, op. cit, 


supra note 1, at §05, §12. 
*E.g., Wills Act, 1861, 24 & 25 Vict. c. 114; Mover Exrcurion or Witis Acr, 9 U.L.A. 419 


(1951). See note 14 infra. 

* According to the list contained in Murap Ferip anp Kare Firsciiinc, INTERNATIONALES ERBRECHT 
No. 45 (1955), the countries employing this standard are: Egypt, China, Cuba, Germany, Finland, 
Greece, Isracl, Italy, Japan, Netherlands, Poland, Portugal, Sweden, Spain, Syria, Tangier, and Czecho- 
slovakia. 

* These criteria are invoked by the following countries: Denmark, Iceland, Norway, Argentina, Chile, 
Ecuador, Colombia, Paraguay, Peru, Nicaragua, El Salvador, and Brazil. See ibid. 

"Invoking the lex situs for immovables and the lex domicilii for movables are the following coun- 
tries: France, Belgium, Luxemburg, Monaco, and Thailand. See id. No. 46. Invoking the lex situs 
for immovables and the lex patriae for movables are the following countries: Bulgaria, Yugoslavia, 
Austria, Liechtenstein, Rumania, Turkey, and Hungary. See id. No. 47; see also Nadelmann and von 
Mehren, Draft Law on Private International Law, 1 Am. J. Comp. L. 416, 423 (1952); Wore, op. cit. 
supra note 1, at 568. The several systems are combined in various ways in the following countries: 
Switzerland, U.S.S.R., Bolivia, Uruguay, Venezuela, Costa Rica, Dominican Republic, Guatemala, Haiti, 
Honduras, Mexico, and Panama, Sce Fertp anp Finscuine, op. cit. supra note 5, No. 45, 48. 

For an interesting appraisal of the different views and their validity in modern society, see Strate 
op Isnaet Ministry ov Justice, Succession Birt ror Isrart, Texr anp ExpLanarory Nores pt. 8, at 
152 (unpublished Harvard Law School translation 1952). 

"See Ferip anp Firscune, op. cit. supra note 5, No. 45, 48. 











SUCCESSION PLANNING 501 


in Switzerland and leaving movables in Italy and an immovable asset in Germany, 
a decision has to be made by an Italian court, it simply applies the substantive 
law of France.’ If, in a given case, therefore, the circumstances present the possi- 
bility that litigation may at some future time arise in the courts of one or more 
foreign countries, the draftsman ought to obtain information not only as to the 
general choice-of-law rules of each of these countries, but also as to the attitude taken 
in each with respect to the problem of renvoi. 

With this variation in the choice-of-law rules of different jurisdictions and with 
the variations that occur in the internal laws on wills, descent, and distribution, it is 
apparent that many potential conflicts problems must be considered in the careful 


handling of the succession affairs of a client. 


II 
EXECUTION AND Revocation oF WiLLs 
A. Execution 

1. Capacity of the Testator 

The starting point in complying with the requisite formalities of will-execution 
is the testamentary capacity of the estate owner. In this connection, it is important 
to distinguish between problems of personal capacity or competence and other limi- 
tations upon the freedom of testation, which will be discussed subsequently, Capacity 
is determined, in absence of statute, by the law governing the succession of the 
assets subject to the will.’® To avoid the possibly invalidating effect of incapacity, 
therefore, the testator should be capable under each of the following laws: the law 
of his domicile, the law of his nationality, the law of the situs of his immovables, 


and, in some instances, the law of the situs of his movables, Since personal law is 


subject to change, any anticipated changes of residence or of nationality (or of 


allegiance, in case of service in foreign armed forces) should be considered to assure 
future capacity under such possibly applicable law. 

In civil-law countries, it should be noted, several distinctions are made which are 
not generally observed in this country. The capacity to transact legal business 
of any kind is treated as an incident of an individual’s general status. This general 
capacity may be lacking because the individual is an infant or because he has been 
judicially deprived of the capacity to transact business on account of mental disease, 
feeblemindedness, habitual drunkenness, or being a spendthrift. The careful drafts- 
man should, therefore, investigate these possibilities in any case in which there arises 
a suspicion that such a judicial declaration may have been made in the country of 
nationality, domicile, or situs of assets. It should also be noted that an individual, 
though competent to transact legal business in general, may yet be incompetent to 
make a will, or vice versa.’ 


See Trautian Civic. Cope art. 23, 30 (1942). 
*° See WoLrr, op. cit. supra note 1, at 581, 
™! See, e.g., GemMan Civit. Cope art, 2229, 2238 para. 3, 2247 para. 4 (1924) (although an indi- 


vidual below the age of twenty-one is not generally competent to transact legal business, he may execute 
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2. Formalities 

The formalities of execution of a testamentary instrument constitute one of the 
most important technical hurdles a lawyer has to overcome. Yet, if he is aware of 
the possibilities and has available the needed fact information, a satisfactory solution 
can generally be obtained. 

Under the common-law rule governing the execution of an instrument which is 
to dispose of immovables, the testator must have complied with the formalities of 
the law of the situs;’* in order validly to dispose of movables, the testator must 
have complied with the formalities of the law of his domicile as of the time of his 
death."* The exclusive application of common-law rule governing the disposition of 
movables is impracticable, however, because at the time of the execution of the 
instrument, a testator cannot know where he will reside at the uncertain moment 
of his death. Fortunately, therefore, the common law has been modified in most 
states by statutes which provide, in varying language and with varying details, that 
a testamentary instrument is to constitute a valid disposition of movables if the 
formalities of execution required by the law of any one of the following have been 
observed ;"* 

a. the jurisdiction in which the instrument was executed; 

b. the jurisdiction in which the testator was domiciled at the time the instrument 


was executed; 
c. the jurisdiction in which the testator was domiciled at the time of his death; or 


d. the jurisdiction in which the assets in question are situated. 


These statutes do not always effect what they seem to promise, however, especially 
where immovables are involved."" Whenever a testator owns immovables in a com- 


a will; but he must use a special kind of notarial will—he cannot make an unwitnessed holographic 
will); Frencn Civic Cope art. 904 (54th ed., Dalloz 1955) (an individual between the ages of 16 and 
21 cannot by will dispose of more than one half of that part of his estate of which a person can dispose 
in general). 

'* ResraremMeNT, Conriicr or Laws § 249 (1934). See also note 1 supra. 

"Moultrie v. Hunt, 23 N.Y. 394 (1861). See also note 2 supra. 

'* For a classification of these laws as well as an analysis of their operational variations, see Rabel, 
The Form of Wills, 6 Vano. L. Rev. 533 (1953); Lorenzen, The Validity of Wills, Deeds, and Contracts 
as Regards Form in the Conflict of Laws, 20 Yaue L. J. 427 (1911). The following are illustrative of 
the statutes adopted by most of the states of the United States: Antz. Cope Ann. § 38-215 (1939); ARK. 
Srar. ANN. §6045 (Supp. 1955); Car. Pros. Cope § 362 (Supp. 1953); Conn. Gen. Srar. §6951 (1949); 
Ga, Cope § 113-709 (1933); Ipano Cope Ann, § 15-222 (1949); ILL. Rev. Srar. c. 3, § 85 (1953); 
lowa Cove § 633.49 (1954); Kan. Gen. Srar. § 259-609 (1949); La. Rev. Star. ANN. § 9:2401 (1950); 
Mr. Rev. Star. c. 154, § 14 (1954); Mp. Ann. Cope Gen. Laws art. 93, § 365 (1951); Mass. ANN. 
Laws c. 191, §§ (1955); Micnu. Srar, Ann. § 27.3178(97) (Supp. 1955); Minn. Strat. § 525.183 
(1953); Mont, Rev. Copes Ann, § 91-115 (1947); Nes. Rev. Srar. § 30-204 (1943); Nev. Comp. 
Laws § 9929 (1929); N. H. Rev. Svar. Ann. §551:5 (1955); N. M. Srar. ANN. § 30-1-10 (1953); 
N.Y. Dec. Est. Law §§ 22a, 23; N. D. Rev. Cope § 56-0306 (1943); Oxta. Srar. tit. 84, § 72 (1951); 
R. I. Gen. Laws c. 566, § 45 (1938); S. C. Conk § 19.207 (1952); S. D. Cope § 56.0212 (1939); 
' Tenn. Cope Ann. § 32-107 (1955); Uran Cope Ann. § 74-1-14 (1953); Vr. Rev. Srar. § 2840 (1947); 
Wasi. Rev, Cope § 11.12.020 (1951); Wis, Srar. § 238.07 (1953); Wyo. Comp. Srar. ANN. § 6-503 
(1945). See also Cohn, Der Richtung und Wiederruf von Testamenten mit Englischen Bezichungen in 
der Schweiz, 1952 SCHweIzERIsCHE JURISTENZERTUNG 129. 

'* See, ¢.g., Sternberg v. St. Louis Union Trust Co., 394 Ill. 452, 68 N.E.ad 452 (1946). 
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mon-law jurisdiction, therefore, the formalities prescribed by the law or laws of the 
situs of each immovable asset should rigorously be observed. 

The safest course for the draftsman to follow is to have the instrument so executed 
that there are cumulatively observed the formalities prescribed in all common-law 
jurisdictions. Compliance with the prescription is not difficult. The common-law 
knows two forms of wills, the witnessed will, available in all jurisdictions, and the 
unwitnessed holographic will, available only in some.’® The latter should, conse- 
quently, be avoided whenever a testator is likely to leave assets in more than one 
jurisdiction, and the following formalities for a witnessed will, which are essentially 
the same in all common-law jursdictions, although the statutes vary in detail, should 
be observed in the execution of every testamentary instrument: 

1. The will should be declared in an instrument in writing. 

2. The instrument should be signed by the testator or, if he cannot do so, by 
another person who subscribes upon his request and in his presence. 

3. The signature of the testator or of the person subscribing upon his request 
and in his presence should be placed immediately following the text of the instru- 
ment, without any blank space preceding it, and in no other place. 

4. There should be at least three attesting witnesses." 

5. None of the attesting witnesses should be: 

a. a beneficiary under the instrument or be appointed in it as executor or 
trustee; 

b, a spouse of a beneficiary under the instrument or of a person appointed in 
it as executor or trustee; 

c. a business partner of a beneficiary under the instrument or of a person 
appointed in it as executor or trustee; 

d. an officer or a stockholder in a corporation named in the instrument as a 
beneficiary or appointed in it as executor or trustee; or 

e. a resident of a city, town, county, or state to which there is made in the 


instrument a gift tending to alleviate its tax burden—such as a gift for the benefit 


of the poor of the town. 
6. The attesting witnesses should be expressly asked by the testator to attest 


“the execution of his will.” 
7. In the case of a testator who is able to write his signature, all the witnesses 


should either: 


'* Louisiana recently adopted a new statutory will form in addition to the codal wills previously 
available. La. Rev. Star. Ann. § 9: 2442-44 (Supp. 1955); see Comment, The New Louisiana Wills 
Act, 28 Tur. L. Rev. 288 (1954). 

’ The conflict-of-laws significance of the requirement by seven states that there be three witnesses 
to a will has been reduced by the enactment in these states of statutes recognizing wills valid under the 
law of the place of execution. Conn. Gen, Srar. § 6951 (1949); Ga. Cope § 113-709 (1934); Me. 
Rev. Srar. c. 154, §14 (1954); Mass. Ann. Laws c. 191, §5 (1955); N. H. Rev. Svar. Ann, § 551:5 
(1955); S. C. Cope § 19.207 (1952); Vr. Rev. Srar. § 2840 (1947). The conflict-of-laws effects of the 
requirements of the Louisiana Code are also alleviated by a similar provision, La, Rev. Star. Ann, 


§ 9:2401 (1950) 
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a. observe the signing of the instrument by the testator; or 

b. hear him expressly state that he acknowledges as made by him a sigisai ire 
which is already upon the instrument and which is pointed out to, and actual!y seen 
by, all the witnesses, 

In the case of a testator who is not able to write his signature, all the witnesses 
should observe that: , 

a. an express requiest to sign the instrument is directed by the testator to the 
person by whom the instrument is to be signed; and 

b. the instrument is signed by the person so requested and that such signing is 
done in the presence of the testator. 

8. The witnesses should be told that the instrument is to be the testator’s will. 

g. Every witness should affix his signature and address to the instrument in the 
presence of the testator—ic., within his unobstructed line of vision. 

10, All witnesses, the testator, and, if necessary, the person signing for him 
should be present simultaneously during the entire transaction of execution. 

11. The instrument should be dated by fully and correctly stating the place and 
the day, month, and year of its execution. 

12. The observation of all the formalities listed, except those stated under 3 and 
5, above, should expressly be recited in the attestation clause, which should also indi- 
cate the number of pages of which the instrument consists. 

13. Every sheet of the instrument should be initialed by the testator and all the 
witnesses; the sheets should be numbered consecutively, and be securely fastened 
together. 

In the civil-law countries, the rule of locus regit actum is universally observed."* 
For the disposition of assets situated in a civillaw country, therefore, observation 
of the formalities of the law of the place of execution is sufficient in all cases, unless 
the testator is a national of the Netherlands or the Republic of Indonesia, in which 
case the will ought to be executed before the Dutch or Indonesian consul, as the 


case may be.'® Execution before the consul of the country of the situs 1s also ad- 
visable in all cases in which the instrument is to dispose of immovables, a ship, or an 
aircraft, because difficulties may otherwise be encountered when the testamentary 


transfer is sought to be recorded upon the local record of titles or to be registered 


in the local registry of deeds. 


B. Revocation 


The discussion of problems of execution must inevitably touch on the troublesome 
matter of revocation, for perhaps “revocation is merely the converse of execution 
whether an instrument is a will is determined not only by the manner of its 


See Max Rueinsrein, Das RecurscescHarrrT 1M INTERNATIONALEN PrivaTrecnTr 4 (1933); Franz 
ScuLrorrpercer, ReECHTSVERGLEICHENDES HANDWOERTERBUCH 359 (1933). See also Gonzaco E, Parra, 
A. Die Reort “Locus reorr sacrum” UND pie FormMen pe TesraMenre—La REGLA “LOCUS REGIT 
ACTUM™ ¥ FORMA DE LOS TESTAMENTOS 306 (1955) (text in German and Spanish). 

** See Neruer.anps Civit. Cope art. g92 (1829) 
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execution but also by the manner of its attempted revocation.”*° Revocation by in- 
tentional act, such as cancellation, obliteration, or destruction, is generally governed 
under Anglo-American law by the law of the last domicile in the case of movables*! 
and by the law of the situs in the instance of immovables.** If there is a statute in 
the forum or the state of the governing law, such as Lord Kingsdown’s Act*® 
or the Uniform Wills Act,** however, the answer is uncertain; for, these acts pur- 
port to refer questions of valid execution to the law of states other than the forum, 
and the issue then becomes one of whether problems of “revocation” are to be 
treated as problems of “execution.”*° The matter is further complicated by the 
alternative references of the statutes in an attempt to validate—iz., to carry out 
the testator’s intention. In so far as an intentional revocation is meant to have 
effect in a civil-law country, however, the rule of locus regit actum applies, which 
means that the revocation is effective in every civil-law country if the formalities of 
the law of the place of acting have been observed.” 

Difficult problems of choice of law can also arise in connection with the possible 
revocation of a will by operation of law. At common law, the will of a man was 
revoked when, subsequent to its execution, he married and a child was born 
to him; the will of a woman was revoked by her subsequent marriage. Modern 
statutes in this country and other common-law jurisdictions have considerably modi- 
fied these rules, frequently substituting for the total inoperativeness of the instrument 
the provision of a share in the estate for the spouse or for a child born after the 
execution of the instrument.?*? The conflicts problems raised by such statutes will 
be discussed below in connection with the problems caused by laws giving certain 
persons rights to share in a decedent's estate in contradiction to, or in supplementation 
of, the provisions of a will.” A more modern development in revocation by opera: 
tion of law is found in a few states of the United States, where a testamentary pro- 
vision in favor of the testator’s spouse becomes ineffective in the case of divorce.”” 
2° Re Barries’ Estate, 240 lowa 431, 447, 35 N.W.ad 658, 666 (1949) (Smith, J., dissenting). 

*° See Rabbe v. McAllister, 177 Md. 97, 8 A.2d 922, (1939); Cottrell v. Cottrell, LR. 2 P. & D. 


‘/ 
397 (1872). 
22 See Re Barric’s Estate, 240 lowa 431, 35 N.W.2d 658 (1949); In re Kimberly's Estate, 32 S.D. 1, 
141 N.W. ro81 (1913); Worrr, op. cit. supra note 1, at 594. 
** Wills Act, 1861, 24 and 25 Vier. c. 114. Canadian variations of this act have been adopted by 
Saskatchewan (1931) and Manitoba (1936). See Joun D. FaLtconsaince, Conriicr or Laws 546 (2d 
ed. 1954). Similar statutes are also in effect in Alberta, British Columbia, Nova Scotia, Ontario, and 


Quebec. See Cohn, supra note 14. 
** For a more detailed examination of the extent to which this act and others of similar purpose have 


been adopted, see note 14 supra. 
*° See Re Barrie's Estate, 240 lowa 431, 35 N.W.2d 658 (1949); In re Traversi’s Estate, 189 Misc. 
251, 64 N.Y.S. 2d 453 (Surr. Ct. 1946). Three states expressly include both execution and revocation in 


their statutes. See Monr. Rev. Copes Ann. § 91-115 (1947); Oxta, Srar. ut. 84, § 72 (1951); S. D. 


Cope § 56.0212 (1939) 


*® See RHEINSTEIN, Op. cit. supra, note 18 
27 See Max Rueinsrein, Law or Decepents’ Estates 284 (2d ed. 1955); Graunke and Beuscher, The 


Doctrine of Implied Revocation of Wills by Reason of Change in Domestic Relations of the Testator, 
s Wis. L. Rev. 385 (1930). 


** See text at note 46 ¢t seq. infra. 
*° See, ¢g., Ata. Cove tit. 61, §15 (Supp. 1953); Ark. Srar, Ann. §60-407 (Supp. 1955); Pra. 


Srar. § 732.261 (1953); Ga. Cope § 113-408 (1933) 
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Such statutes usually contain no exception for contrary testamentary directions. In the 
civillaw countries, it may be observed, revocation by operation of law does not 
appear presently to play an important role, except in the case of divorce. 

The problem of ascertaining the law by which it will be determined whether 
or not a will, or a provision in it, has been revoked by operation of law, is un- 
settled.” For the draftsman, it is practically impossible to foretell the disturbing 
effects which events occurring subsequent to the execution of a client's will may have 
on the effectiveness of the instrument. Consequently, he should impress the client 
with the necessity of having his will reviewed and, if necessary, revised in the case of 
his marriage, divorce, or removal from one jurisdiction to another. Periodic review 
is desirable for other reasons, too, especially to guard against the effects of changes 
which may have occurred in any one of the laws which are, or may become, relevant 
with respect to the ultimate effectiveness of the client’s testamentary scheme. 

The many possibilities of invalidity that may operate upon a testamentary instru- 
ment also suggest that the cautious draftsman will advise his client of alternatives 
in every case and suggest means of holding assets and their location during his 
lifetime so that intestacy will approximate the testator’s intention as nearly as possible. 
In short, a planned intestacy is the final insurance against failure of the testamentary 
scheme and should be considered if the opportunity is available. 


Ill 


Dispositive Provisions 
A. Limitations on Freedom of Testation 


1. Protecting the Family 

In most countries, an individual's freedom to transfer his assets at death is 
hedged about by limitations of which the draftsman must be aware. As these 
limitations vary from jurisdiction to jurisdiction, they present many conflict-of-laws 
complications. In western civilization, the principal limitations upon testation grew 
out of policies favoring the protection of the family."' This protection may be 
given in several ways. At common law, the person sought to be protected—i.c., 


the spouse—was given a property interest in every piece of realty of which the 
other spouse was seised of an estate of inheritance at any time during coverture. 


*’ Most American states follow the general rules of succession, see, ¢.g., Lee v. Monks, 318 Mass. 513, 
62 N.E.ad 657 (1945); Re Webhr's Will, 247 Wis. 98, 18 N.W.ad 709 (1945); Barnes v. Graves, 259 
Ky. 180, 82 S.W.ad 297 (1935); Re Dennis’ Estate, 98 Vt. 424, 129 Atl. 166 (1925); but the effect 
of the statutes is not entirely clear. Some states, on the other hand, indicate that some law other than 
that usually governing succession may be applied. See, ¢.g., In re Traversi's Estate, 189 Misc. 251, 64 
N.Y.S.2d 453 (1946); cf. Gailey v. Brown, 169 Wis. 444, 171 N.W. 945 (1919). For express statutory 
references, see statutes cited note 25 supra. England appears to apply the law of the matrimonial 
domicile in case of revocation by subsequent marriage. See In re Martin, [1900] P. 211, 240; see also Re 
Goods of Reid, L.R. 1 P. & D. 74 (1866); Seifert uv. Seifert, 42 Ont. L.R. 433 (1914), 23 D.L.R. 
440 (1915). 

"See Nussbaum, Liberty of Testation, 23 A.B.AJ. 183 (1937); Dainow, Forced Heirship in 
French Law, 2 La, L. Rev. 669 (1940); McMurray, Liberty of Testation and Some Modern Limitations 
Thereon, 14 lw. L. Rev. 96 (1919). 
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As this interest arose during the lifetime of the owner of the asset of realty in 
question, it could be affected neither by his disposition inter vivos nor by his will. 
This technique of protecting the spouse of an owner of realty by means of dower, 
curtesy, or homestead, as the case may be, is still used in numerous states of this 
country, and it seems not to have disappeared completely in the other countries of 
the common law. 

Another way of protecting certain members of the decedent's family against dis- 
inheritance is that of granting them the right to take a certain minimum share 
in the estate, even against the wishes of the testator. In the French Civil Code and 
those numerous laws following its pattern, the end is achieved by limiting the por- 
tion of the estate of which an owner may dispose by will. An indefeasible share 
in the estate appertains to each child or to each of certain other classes of relatives, 
such as brothers and sisters, parents, grandparents, or even parents-in-law. Thus, if 
a property owner dies being survived by one legitimate child, he may, under the 
French Civil Code, dispose by his will of no more than one-half of his estate; if he 
dies being survived by two legitimate children, of no more than one-third; and 
if he dies survived by three or more legitimate children, of no more than one 
fourth.** If there are three children, each is, thus, entitled to a one-fourth share in 
each asset of the estate as a tenant in common together with the other children and 
the legatee or legatees in whose favor the testator has made provision in his will. 
If that provision was for more than one-fourth, it is reduced to that portion. 

Under the German Civil Code and those other laws which follow its pattern, a 
substantially equivalent result is achieved by a slightly different technique. Each 
member of the favored class is given a claim to the payment of an amount of money 
corresponding to the value of a certain portion of the estate.”’ If a testator who dies 
being survived by his wife and two children has by his will given all his estate to 
a stranger, the latter takes as “heir,” but has to pay to the widow the money value of 


one-ighth and to each of the children the money value of three-sixteenths of the 


net estate,** 


In the United States, an “indefeasible share” of the surviving spouse has been 
established in almost all states as to personalty and, in a great many, as to realty 
as well, either as a substitute for common-law dower or curtesy, or as an alternative 
to be elected by the surviving spouse in lieu of dower or curtesy."* This indefeasible 
share under the American statutes is similar in structure to the forced portion of the 
civil law, except in one respect. In this country, the indefeasible share is a portion in 
the net estate as it exists at the time of the owner's death and usually after the pay- 
ment of taxes, debts, and éxpenses, If the owner has, therefore, before his death, 
given away all his property by gifts inter vivos, the interest of the surviving spouse 

*? Peencn Civic Cope art. 913 (54th ed., Dalloz 1955). 


** German Civir. Cove art. 2303 ef seq (1924). 


** 7d. at art. 2303. 
** By. Pua. Srav. § 731.34 (1953); lowa Cove § 636.5 (1954); Minn. Svar. § 525.16 (1953); N. Y 
Dec. Est. Law § 18; see also 3 Cuesrer Garripto Vernier, American Pamiry Laws § 1&9 (1935) 
) a3 





505 Law anp ConTEMPoRARY PROBLEMS 


may be defeated. Protection against such defeasance of the indefeasible share by 
gifts inter vivos is of limited value in most of our states.*’ In the civil-law coun- 
tries, however, gifts made either in a general or in a certain way, or within a 
certain period before the donor’s death are ineffective as against those persons who 
are entitled to a forced share in his future decedent estate.*’ Provisions which thus 
limit a property owner’s freedom to dispose of his assets not only by will, but also by 
gift inter vivos, must be kept in the mind of the attorney who develops an estate 
plan for a client owning assets in a civil-law country. 

In England, the system of the forced share, which had been established there 
under the influence of the Church, disappeared in the late seventeenth and early 
eighteenth centuries. This was followed by the system of dower and curtesy. 
Restricted by statutes in 1833, dower and curtesy were abolished in 1925, and a 
property owner's freedom of testation was complete.** A new system of indefeasible 
protection of family dependents has now come to obtain, however, in numerous 
jurisdictions of the British Commonwealth, including England. Following a pattern 
set by a New Zealand law of 1900, a family member who was dependent upon the 
decedent may, by judicial discretion, be granted the right to a maintenance pro- 
vision out of the assets of the estate.®® 

Nearly everywhere, as well, temporary protection is given certain dependents, 
especially the surviving spouse and minor children, by the right to receive out of the 
estate a certain amount for their support and maintenance for a short period 
following their provider's death. Such claims for an allowance for the surviving 


spouse or minor children, although recognized in many parts of the world under 


both the common and civil law, vary greatly in detail.* 


Family protection is, finally, achieved in several jurisdictions of this country*’ and 
in numerous civil-law countries through the operation of the various systems of 
community property, whose effect in the case of a married couple is that certain 
assets belong to neither the husband nor the wife, but to both; so that at the death 
of one spouse, only one-half of the community fund belongs to his decedent estate, 
while the other half belongs to the surviving spouse. Under the approach prevailing 
in the United States, most problems of which assets, if any, are community property, 
as between the spouses at least, is determined by the law of the jurisdiction in which 

*° Cf. Newman v. Dore, 275 N.Y. 371, 9 N.E.ad 966 (1937); Norris v. Barbour, 188 Va. 723, 51 
.E.2d 334 (1949); Pa. Srar. tit. 20, § §301.11(19) (1936). 

®' See RHEINSTEIN, Op. cif. supra note 27, at 63. 

"3 & 4 Witt. 4, c. 105 (1833); 15 Geo. 5, c. 23, §.45(1) (1925). 

"* E.y., Famity Provision Act, 1 & 2 Gro. 6, ¢. 45 (1938); 64 Vier. No. 20 (New Zealand 1900), 
as amended, 11 Guo, 6, No, 60, §15 (New Zealand 1947); 6 Epw. 7, No. 2074 (Victoria 1906); 3 
Gro. 5, No. 7 (Tasmania 1912); 5 Gro. 5, No. 26 (Queensland 1914); 11 Geo. 6, c. 12 (Alberta 1947), 
as amended, 15 Gro. 6, c. 91, § 3 (Alberta 1951); B. C. Rev. Srar. c. 336 (1948); 4 Man. Rev. Srar. 


c. 264 (1954); Onr. Rev. Srar. c. 101 (1950); 1 Sask. Rev. Srar. c. 121 (1953), See also Laufer, 
Flexible Restraints on Testamentary Freedom—A Report on Decedents’ Family Maintenance Legisla- 


tion, 69 Harv. L. Rev. 277 (1955). 
*” Administrative problems concerning allowances are discussed at note 162 infra. 
*' E.g., California, Idaho, Nevada, New Mexico, Washington, Arizona, Texas, Louisiana, and Puerto 


Rico, 
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the married couple was domiciled at the time of the acquisition of the asset in ques- 
tion.” This is because most situs courts would refer the question to the domicile 
of the parties. Also, it must be kept in mind that under the substitution rule, which 
is generally applied in this country, the proceeds acquired from the sale or other 
alienation of an asset retain the character of the asset alienated. While the substi- 
tution rule and the situs reference determine mest cases, exceptions are still sufficiently 
numerous to warrant investigation of both the law of the situs of assets and the 
personal law of the parties since their marriage for law that may have application 
to their marital property.” 

With respect to the property interests of one spouse in the realty of the other 
(e.g., dower, curtesy, homestead), the conflicts rule is simple: they are determined for 
each parcel of land by the law of its situs.“ Not so clear, however, is the conflicts 
rule which indicates that legal system by which it is determined whether or not a 
benefit given by the will of one spouse to the other is in lieu of dower or in addi- 
tion thereto.” The draftsman should, therefore, in every case, first clearly spell 


out whether the provision is intended to have one of these effectsor the other; and, 


if the provision is meant to be in lieu of dower or other interest, he ought to ascertain 
whether this effect can be achieved under the laws of both the situs of the land and 
that jurisdiction of which the testator is likely to be a domiciliary at the time of his 
death. 

The extent to which a testator’s freedom of testation is limited by these family 
protection doctrines is determined by the law that governs descent and distribution 


of the estate. With respect to movable property located in a common-law jurisdiction, 
the court of the situs can be expected to apply the law of the state of the testator’s 
last domicile,** or to allow the assets to be collected by the domiciliary administrator, 
or to forward them to the domicile for distribution. Immovable property, on the 
other hand, must be expected to be treated by the law of the situs in accordance 


with its own internal rules.” 

*? See 1 Ernsr Raper, Conriicr or Laws c. 10 (1945); Harotp Marsu, Marrrat Property in Con- 
ruict or Laws (1952); Goodrich and Coleman, Pennsylvania Marital Communities and Common Law 
Neighbors, 96 U. Pa. L. Rev. 1 (1947); Neuner, Marital Property and the Conflict of Laws, § La. \. 
Rev. 167 (1943); Leflar; Community Property and the Conflict of Laws, 21 Cauar. L. Rev. 221 (1934); 
Stumberg, Marital Property and Conflict of Laws, 11 Tex. L. Rev. 53 (1932); Harding, Matrimonial 
Domicile and Marital Rights in Movables, 30 Micn, L. Rev. 859 (1932); Goodrich, Matrimonial Dom 
tcile, 27 Yare L. J. 49 (1917). 

“"Cf. 1 Raper, op. cit. supra note 42, at 337-43; Mars, op. cit. supra note 42, at 100-03 

** E.g., In re Estate of Randolph, 175 Kan. 685, 266 P.2d 315 (1954); Spence v. Spence 239 Ala 
480, 195 So. 717 (1940); Ehler v. Ehler, 214 lowa 789, 243 N.W. 591 (1932); Bullen v. Wisconsin, 
240 U.S. 625 (1916). 

*° Cf. text and citations at note 174 infra 

*" See note 44 supra. An exception is constituted by Mississippi, where a unique statute provides for 
the application of its own law to the succession to all assets, both immovable and movable, which are 
situated in Mississippi, Muss. Cope Ann. § 467 (1942) 

*" But cf. Estate of Clemmons, 242 lowa 1248, 49 N.W.ad 883 (1951); Proctor v 
304, 197 Atl. 813 (1938); Hite v. Hite, 301 Mass. 294, 17 N.E.2d 176 (1938); Polson v. Stewart, 167 
Mass. 211, 45 N.E. 737 (1897); In re Peabody's Estate, 115 N.Y.S.2d 437 (Sup. Cr. 1952); In re 
Ruperti’s Estate, 194 Muse. 376, 86 N.Y.S.2d 887 (Surr. Ct. 1949); In re Bernie’s Estate, 74 N.Y.S.ad 


Frost, 49 N.H 


B87 (Surr. Ct. 1947) 
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If movable or immovable assets are located in a civil-law country, the draftsman 
has to determine what choice-of-law rules the courts at the situs will apply. Thus, 
if a national of the United States owns immovables in France, the extent of his power 
to dispose of them would be determined by the rules of French law concerning 
the disposable portion.*” As to movables situated in France, however, the law applied 
by the French courts would be that of the testator’s place of residence as of the 
time of his death.” If, at that time, he was a resident of France, the French courts 
would apply French substantive law; if he was a resident of a jurisdiction following 
the last domicile reference, the French courts would apply the internal law of that 
jurisdiction; but if, at the time of his death, the decedent was a resident of Italy, 
then the French would look to Italian conflicts law®’ and would, by that law, be 
referred to the law of the country of which the decedent was a national at the time 
of his death,®’ which, in our hypothetical, would be the law of the United States. 
Unfortunately, however, the United States does not have one law on the distribu- 
tion of decedents’ estates, and so it is uncertain to which law the Italian conflicts 
rule would refer, although it would likely be that the internal law of the American 
jurisdiction in which the testator resided at the time of his death would be applied.” 

A different approach would be followed, however, if at the time of his death 
the American owner of French movable assets resided in Germany, a country which, 
in contrast to Italy, readily accepts renvoi. In such a case, the French court, being 
by its own law referred to the conflicts law of Germany, would apply that law to 
which German conflicts law refers—t.c., the law of the country of which the de- 
cedent was a national. In contrast to an Italian court, a German court would not, 
however, immediately search for the American substantive law, but for the Ameri- 
can rule of conflicts law. Before the era of Erie R. R. v. Tompkins, the German 
courts assumed that there existed a uniform conflicts law for the United States and 
that that rule referred problems relating to a decedent’s movables to the law of the 
decedent's domicile at death. Since, in our hypothetical, that domicile was in Ger- 
many, German substantive law would be applied. And although the notion of a 
uniform federal law of conflicts no longer exists,"* the states so uniformly apply 
the domicile rule that it can still be expected to be applied by the courts of Germany 


and other countries applying the rule of the national law." 
If the national of the United States who dies leaving movable assets in France 
had his residence in England at the time of his death, the case may be further 


*"See Henai Barivvot, Trarré pe DRoIr INTERNATIONAL PRIVE 702 (2d ed, 1955). 

** thid. 

*° See id, at 352. 

*' Travian Civ. Cope art. 23 (1942). 

"* Cf. Rheinstein, Lo statuto personale dei sudditi degli Stati Uniti d’ America 1 GiurispruDENzA 
COMPARATA DI DIRITTO INTERNAZIONALE PRIVATO 141 (1937). 

** 304 U.S. 64 (1938). 

°* See Klaxon v, Stentor, 313 U.S. 487 (1941); Griffin v. McCoach, 313 U.S. 498 (1941). 

** Cf. Rheinstein, Das Kollisionsrecht im System des Verfassungsrechts der Vereinigten Staaten von 
Amerika, 1 Fesrscunivr vurr Erxnsr Raper §39 (1954); Leo Raape, INTERNATIONALES PRIVATRECHT 145 
(4th ed. 1955). 
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complicated by the possibility that the decedent's domicile, as defined by English 
notions, does not coincide with his residence, as defined by French law. In such 
a case, it is possible that under French notions, the decedent was a resident of 
England, and under English notions, a domiciliary of France. The French court 
would then be referred to the English conflicts law, which, in turn, would reter 
the case back to French law. Since English courts practice not only the simple, 
but also the double renvoi, they might well regard the new reference to the law 
of France as one to French conflicts law and accept that law's reference to the law 
of England." The French courts would probably assume that the English courts 
would stop at this point and decide the case under English substantive law, ‘That 
the French courts would exercise, however, the power of an English court under 
the English Family Maintenance Act to burden the estate with the payment ol 
annuities to dependent relatives may well be doubted. 

These various hypothetical cases are presented to indicate to the draftsman how 
difficult, or even hopeless, it may be in some cases for him to foresee whether or 


not his client’s testamentary scheme will stand up against attacks by persons claiming 
under the forced heirship or family maintenance laws of some foreign country. 
The only safe way to avoid such contingencies, therefore, is to see that at the ume 
of the death, the client will not own assets within a country whose courts are likely 
to give effect to its own forced heirship laws or those of some other country to which 


they may be referred by their conflicts rules. 

The end of protecting a testator’s family against disinheritance has been pursued 
not only by statutes giving indefeasible rights to the persons sought to be protected, 
but also, indirectly, by statutes limiting the validity of gifts to such persons as an 
illegitimate child,’ or a mistress,”” or to those in a position to exercise undue intlu- 
ence over the testator’s mind.” Of particular importance in this respect are those 
statutes which limit a testator’s freedom to make testamentary gifts to charities. 


These statutes are of two types. Statutes of the first type interdict gifts to charities 


in testamentary instruments executed within a short time prior to death.’ ‘These 


“hell-fire statutes” were designed to vitiate deathbed “soul-saving” gifts by pre 
suming a kind of incompetence or undue influence by reason of the fear of the 
hereafter."' The second type of statutes is that which prohibits the gift of more 


** Cf. In re Annesley [1926] Ch. 692. 

*T Eg., S. C. Cope § 19.238 (1952); Frencn Civ, Cope art. go8 (54th ed., Dalloz 1955) 

"*Ey., S. C. Cope § 19.238 (1952). 

** E.g., under the laws of France, as well as those of Louisiana and numerous other jurisdictions 
following the French pattern, a legacy cannot be given to the testator’s guardian, Frencn Civic, Cops 
art. 907 (54th ed., Dalloz 1955), the physician by whom he was treated or the spiritual adviser by whom 
he was assisted in his last illness, id. art. gog, or any officer of the ship on which the testator was a 
passenger when he made his will. 7d. art. 995. 

" E.g., Fira. Star. § 731.19 (1953); Onto Rev. Cope § 2107.06 (1953); Pa. Svar. ANN. tit. 10, § 17, 
(Supp. 1955); id. at ut. 20, § 180.7 (1950); D. C, Cope Ann. § 19-202 (1951) 

*' The effective operation of these provisions can perhaps be limited by adding new charitable gifts 
to the estate plan by way of codicil, so as to avoid having the entire will re-executed. Appropriate 
protective wording of the codicil may be helpful to avoid any possible invalidation of the total will through 
a concept of republication by codicil. Cf, Pa, Star. Ann. tit. 20, § 180.7 (1) (1950) 
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than a certain portion of the estate when designated members of the family survive 
the testator.”* Often called “charity-begins-at-home statutes,” these are designed to 
assure provision for those for whom the state feels the testator should have concern. 
These two types of statutes may be combined in various ways to give effect to these 
policies, both of which have root in the concern for the family and its reasonable 
expectation not to be deprived of the “family fortune.”®* 

Consistent application of the policy of family protection would require that in 
the case of a testator leaving assets in several jurisdictions, there ought to be applied 
the limiting laws of that jurisdiction, and only that, which is legitimately concerned 
with the protection of the testator’s family—sc., that of his domicile or nationality, 
depending upon which of these contacts is regarded as the relevant one at the 
forum.** Several American states have, nevertheless, applied their own laws when 
dealing with immovables situated within their territories.” In computing the dis- 
posable share, they have either taken the estate as a whole—i.c., including the assets 
situated outside of the forum state*’—or only the assets situated within it.” Under 
a third method, the court considers not only the value of the assets situated outside 
of the forum state, but also the value of the benefits which the heir or other person 
protected has received in other jurisdictions.” 

Statutes designed to protect the families of testators against disinheritance must 
be distinguished from statutes intended to. prevent the accumulation of wealth in 
the “dead hand”—s«., in the hands of the church, charities, and other corporations 
and institutions. Such mortmain acts exist in several of the states of the United 
States and in some foreign countries. The authority of a corporation to receive or 
hold property may be limited by a prohibition against bequests or devises to it or by 
a maximum amount of property, particularly realty, that it can hold. Violations 


** E.y., lowa Cope § 633.3 (1954); N.Y. Dec. Esr. Law § 17. 

** Ey., Car. Pros. Cope, § 41 (1949); Ga. Cope Ann. § 113-107 (Supp. 1951); Ipano Cope Ann. 
§ 14-326 (1948); Miss. Cope Ann. § 671 (1942); Mont. Rev, Cones Ann. § 91-142 (1947). 

** Cf. Wilson, Computation of the Legitime When Estate of the Deceased Consists of Assets in 
Several States, 10 La. L. Rev. §25 (1950); Scoles, Conflict of Laws and Nonbarrable Interests in Ad- 
ministration of Decedents Estates, 8 U. Fra. L. Rev. 151, 168 (1955). On the problem of the law 
determining the validity of gifts to beneficiaries of a certain kind, see also Woxrr, op. cit. supra note 
1, at 577; Cresmiee, op. cit. supra note 1, at §22; Dicey, op. cit. supra note 1, at 820; Breslauer, 
Conflict of Laws in Restrictions of Freedom of Testation, 27 lowa L. Rev. 425 (1942). For complica- 
tions as to gifts to aliens, see text at note 107 infra. 

*° See Joslin, Conflict of Laws Problems Raised by “Modern Mortmain Acts,” 60 Dick. L. Rev. 7 
(1955); Joslin, “Mortmain” in Canada and the United States, 29 Can. B. Rev. 621 (1951). 

** See Estate of Lewis, 32 La. Ann. 385 (1880). 

*’ See Jard v. Moon's Succession, 190 So. 867 (La. App, 1939). 

**Sce Paschal v. Acklin, 27 Tex. 173 (1863); Estate of Dwyer, 159 Cal. 680, 115 Pac. 242 (1911); 
Estate of Lathrop, 165 Cal. 243, 131 Pac, 752 (1913); Estate of Gracey, 200 Cal. 482, 253 Pac. 921 
(1927); Estate of Lanton, 217 Cal. 451, 19 P.2d 793 (1933); Decker v. Vreeland, 220 N.Y. 326, 115 
N.E. o8@ (1917). As to the repercussions on the domiciliary administration, see In re Ogilvie, [1918] 
1 Ch. 492; In re Lawrence's Will, 93 Vt. 424, 198 Atl. 387 (1919); Thompson v. Surrpe, 24 Pa. 474 
(1555) 

"* Eg, Car. Pros. Cope § 27 (Supp. 1951); Int. Rev. Srar. c. 32, §181 (1953); Iowa Cope 
§ 567.1 (1954); Me, Rev. Srar. c. 54, §5 (1954); Mp. Ann. Cope Gen. Laws art. 23, § 249 (1951); 
Minn. Star, § 500.22 (1953); Nes. Rev. Srar. § 76-402 (1943); N. D. Rev. Cope § 56-0205 (1943); 
Tex. Rev. Cry, Svar, Ann. art. 166 (1948); Va, Cope § 57-12 (Supp. 1954); Curtis v. Maryland Bap- 
tist Union Ass'n, 176 Md. 430, 5 A.2d 836 (1939). 
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of such prohibitions may be treated as rendering a disposition to the corporation 
invalid or as invalidating the continued holding. In the first event, the subject- 
matter accrues to the heirs or to those who benefit from the lapse of a legacy or 
devise;"° in the latter, it is often only the state that can intervene.”' In either event, 
the purpose of the testator’s gift is frustrated. As mortmain laws are intended to 
limit the capacity of the corporation to receive or hold property rather than the 
dispositive power of testators, the law applicable is that which determines the 
powers of the corporation,” which may be the law under which it is incorporated, 
or, in Europe, the law of the place of the main office, or, possibly, the law of the 
situs of the land devised. Consideration of this pitfall by the draftsman would 
seem necessary to avoid frustration of the testator’s intention."* 


2. Perpetutties, Accumulations, and Conditions 

The conflict-of-laws rules relating to the validity of dispositions questioned be- 
cause of possibly invalid perpetuities, accumulations, or conditions are not sufficiently 
developed to permit a firm statement to the effect that the law governing the suc- 
cession generally shall determine these questions, In the Anglo-American jurisdic- 
tions, the decisions in the nontrust cases appear to indicate the usual choice-of-law 
reference to the situs of immovables and to the testator’s domicile at death in the 
case of movables."° Most of the problems of this type, however, have arisen in 
cases involving trusts, wherein alternative references to the usual governing law 
or to the law of the place of administration have been made to sustain validity.” 
It is also indicated that an express choice-of-law clause in the trust instrument 
may permit the testator effectively to determine the governing law, if the law chosen 
has at least some reasonably close connection to the facts at hand.” These results 
in the trust cases may well be extended to nontrust cases. For example, the policy 


™ See Kennett v. Kidd, 87 Kan. 652, 125 Pac. 36 (1912); Proctor v. Methodist Episcopal Church, 
So., 225 Mo. 51, 123 S.W. 862 (1909); Re McGraw, 111 N.Y. 66, 19 N.E. 233 (1888); Davidson 
College v. Chambers, 56 N.C. 253 (1857). 

™ See Bank of Commerce and Trust Co. v, Banks, 161 Tenn. 11, 28 S.W.ad 340 (1930); Waters 
v. Order of the Holy Cross, 155 Md. 146, 142 Atl. 297 (1928); Hubbard v. Worcester Art Museum, 194 
Mass. 280, 80 N.E. 490 (1907); Farrington v. Putnam, go Me. 405, 37 Ati. 652 (1897). See also 
Alger, Consequences of Illegal or Ultra Vires Acquisition of Real Estate by a Corporation, & Hany 
L. Rev. 15 (1894). 

™ But cf. Worre, op. cit. supra note 1, at 578 

™ See In re Lampson’s Will, 161 N.Y. 511, 56 N.E. 9 (1900); Hollis v. Drew 7 heological Seminary, 
95 N.Y. 166 (1884); cf. Kerr v. Dougherty, 79 N.Y. 327 (1879). 

** Under some laws, an individual convicted of certain crime may be incapable of acquiring property 
by way of succession on death. See, ¢.g., Frenciu Penat Cope art. 9(2) (sad ed., Dalloz 1955). Such 
a penal law, however, is unlikely to be applied in other states. ‘ 

™ See Dicey, op. cit. supra note 1, at 829; Cuesnine, op. cit. supra note 1, at §33, 557 

7 See, ¢.g., Shannon v. Irving Trust Co., 275 N.Y. 95, 9 N.E.ad 792 (1937); Matter of Chappell, 124 
Wash. 128, 213 Pac. 684 (1923). 

"’ See Wilmington Trust Co. vy. Wilmington Trust Co., 26 Del. Ch. 397, 24 A.2d 309 (1942); Wil 


mington Trust Co. v. Sloane, 30 Del. Ch. 103, 54 A.2d 544 (1947); Application of New York Trust 
Co., 197 Misc. 598, 87 N.Y.S.ad 787 (Sup. Ct. 1 
Conriicr or Laws 118 (1940); Cavers, Trusts Inter Vivos and the Conflict of Laws, 44 Hany. L. Rev. 


949). See also Warren W. Lanp, Trusts in rue 


161 (1930). 
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behind the rule against perpetuities varies only slightly from state to state."* The 
trust cases indicate that the choice-ofllaw reference which sustains the trust most 
often will be applied.” The cases referring to the law of the placc of administration 
point out that the policies behind the rule concern the place where the assets are to be 
administered.” It is possible, then, in cases of similar legal interests in movables, 
that a court could consider that the state of the location of the assets in the hands 
of the first taker would be the state most concerned, even though normally such 
a contact point is ignored. 

Extreme caution must be used by the planner of an international estate in cre- 
ating even the most familiar common-law future interests and trusts. While 
analogous institutions may be found in civil-law countries, the analogy may, in many 
instances, be misleading.”’ Interests which are considered by a common-law court 
to be vested and free from questions of perpetuities may well be invalid under a 
civillaw restriction if postponed for more than ten, twenty, or thirty years."* The 
trust is a concept nearly unique to the common-law countries, and attempted transi- 
tion to civil-law substitutes is dangerous.” 

The problem of the illegal or immoral condition remains to be mentioned. At 
the outset, it should be recognized that attitudes vary in different countries. What 
may seem reasonable in one place may be illegal or immoral in another.** Con- 
sequently, attaching conditions calling for an individual to perform or desist in per- 
forming some act which relates to politics, marriage, or religion is of doubtful 
wisdom. For example, an attempt to impose upon foreign legatees a restraint op- 


posed to prevailing political or religious attitudes in the country where the gift may 
have to be enforced is likely to result in its being stricken as contrary to public 


. ™See Shannon vy. Irving Trust Co., 275 N.Y. 95, 9 N.E.2d 792 (1937); Cross v. United States 
{Trust Co. 131 N.Y. 330, 30 N.E. 125 1892). 

™ Sec, e.g., Hope v. Brewer, 136 N.Y. 126, 32 N.E. 558 (1892). See also Note, Social Limitations on 
Wealth Disposition and the Conflict of Laws, 42 Corum. L. Rev. 680 (1932). 

"’ See, e.g., Amerige v. Atty. Gen., 324 Mass. 648, 88 N.E.2d 126 (1949); Matter of Chappell, 124 
Wash. 128, 213 P, 684 (1923); Curtis vy. Curtis, 185 App. Div. 291, 173 N.Y. Supp. 103 (1st Dep't 
1918), See also Swabenland, The Conflict of Laws in Administration of Express Trusts of Personal 
Property, 45 Yaue L. J. 438 (1936); Beale, Living Trusts of Movables in the Conflict of Laws, 45 Harv. 
L. Rev. 969 (1932). 

"' See P. J. Ever, ANoto Amprican ano Latin American Law 112 (1950); Worrr, op. cit. supra 
note 1, at §91; cf. In re Piercy, [1895] 1 Ch. 83. 

"* See Ever, op. cit. supra note 81, at 114. 

** See id. at 88; Pierre Grorces Lepautce, TRatre THEORIQUE ET PRATIOUE DES TRUSTS (1932), and 
Rheinstein, Book Review, 43 Yate L. J. 1049 (1934); Fecix Weiser, Trusts on THe ConTINENT oF 
Europe (1936); Lepaulle, Civil Law Substitutes for Trusts, 36 Yaw L.J. 1126 (1926); Mayer, Trusts 
and Swiss Law, t Inr't & Comp. L. Q. 378% (1952); Nussbaum, Sociological and Comparative Aspects of 
the Trust, 48 Corum. L, Rev. 408 (1938); Patton, Trust Systems in the Western Hemisphere, 19 Tur. 1. 
Rev. 398 (1945); Wuerdinger, The German Trust, 43 J. Comp. Lec. & Inv’ L. (3d ser.) 31 (1951). 
The trust of the Anglo-American pattern has been introduced by modern legislation in the principality 
of Liechtenstein, Law of Jan. 20, 1926, art. 897-932a, as amended, Law of April 10, 1928, Lrecn- 
TENSTEINISCHES ZivitceserssucH, and Panama, See Alfaro, Trust and Civil Law with Special Reference to 
Panama, 33 ]. Comp. Lea. & INT'L L. (4d ser.) 25 (1951). By locating assets in these countries in trust, 
a properly advised draftsman may be able to achieve effects very similar to those of an American 
trust 

"Cf. Wore, op. cit. supra note 1, at 180-85, 
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policy. The same, of course, is true in the United States, where public policy may be 
used to invalidate the gift (as when promoting illegal or immoral activity)®® or to 
invalidate the condition, leaving the gift absolute (as when restricting otherwise 
accepted freedom of activity).** 

If, however, the testator insists on a restriction that is subject to serious question 
in another state or country, there are ways of maneuvering assets and dispositions to 
approximate his wishes. One device is the creation of an inter vivos trust in a juris- 
diction sympathetic to the settler’s desires and the exclusion of the problem from 
the will altogether. In many instances, this may be the only possible way to avoid 
distortion of the testamentary scheme. Alternatively, some states, to a limited extent, 
have recognized the right of the testator to select the law applicable to testamentary 
dispositions.*” New York's statute, for example, provides that as to assets within 
New York, the testator may select the law of New York, notwithstanding his 
domicile. It may, thus, be advisable in this connection to move the testator’s assets 
to one of these states and include such a choice-of-law provision in his will after 
making certain that his dispositions are valid by the law of that state. This latter 
qualification probably limits the perversion of these choice-of-law statutes to serve 
the grossly peculiar quirks of a testator’s mind. And even with this freedom under 
a law such as the New York statute, the effect of such a bequest in other jurisdic 
tions is questionable. The validity of such a provision may not be recognized in 
the courts of other states or countries, and it is possible that the distribution of assets 
there may be influenced by the distribution of New York assets in a manner con- 


trary to that provided by the laws of the state or country in question.” This is 
particularly possible if the other state or country is that of the domicile of the 
testator or of the testator and the beneficiary.” In such a case, the draftsman must 
bear in mind that the testamentary scheme may be distorted by this retaliation in 
distribution. The safest way of handling the matter, therefore, is to make certain 
that all gifts comply with the different laws having possible application and to avoid 
dispositions of doubtful validity under the law of any one of the states having sig 


nificant contact with the estate. 


3. Ademption and Lapse of Devisees and Bequests 
In addition to the post-execution contingencies previously discussed, such as 


*® See In re Scott's Will, 88 Minn. 386, 93 N.W. 109 (1903); Hill v. Upper, 119 Wash. 62, 204 
Pac. 1055, 207 Pac. 689 (1922). . 

** See Dwyer v. Kuchler, 116 N.J. Eq. 426, 174 Atl. 154 (Ch. 1934); Tripp v. Payne, 339 Ill. 178, 
171 N.E. 131 (1930); Meek v. Fox, 118 Va. 774, 88 S.E. 161 (1916); Knost v. Knost, 229 Mo. 170, 
129 S.W. 665 (1910); Hawke v. Enyart, 30 Neb. 149, 46 N.W. 422 (1890) 

"Tit. Rev. Svar. c. 3, § 89b (1953); Micu. Srar. ANN. § 27.3178 (114a) (Supp. 1955); N. Y 
Dec. Est. Law § 47. 

** See Caruso v. Caruso, 106 N.J. Eq. 130, 148 Atl, 882 (Ct. Err. & App. 1930); Van Dykes Appeal, 
60 Pa. 481 (1869); McGehee v. McGehee, 152 Md. 661, 136 Ad. gos (1927); cf. Bankers Trust v 
Greims, 110 Conn. 36, 147 Atl. 290 (1929). 

** See Griley v. Griley, 43 So.2d 350 (Fla. 1949), Murphy v, Murphy, 125 Fla. 855, 170 So. 856 
(1936); In re Lawrence's Estate, 93 Vt. 424, 108 Atl. 387 (1919); Cummings’ Estate, 153 Pa. 397, 25 
Atl. 1125 (1893); In re Olgilvie, [1918] 1 Ch. 492. 
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revocation by operation of law on subsequent marriage or divorce, the draftsman 
must anticipate many other changes in circumstances. If the draftsman does not 
foresee the contingencies that may arise after the execution of a testamentary in- 
strument, the testamentary scheme may well be distorted. It may happen that a 
beneficiary predeceases the testator, or that the subject matter of a legacy no longer 
belongs to the testator’s estate at the time of his death, or that the estate is insufficient 
to pay all legacies or debts, Unless the will specifically provides for such con- 
tingencies, the courts apply rules which are held in store for such cases.*° These 
rules, which may be aptly described as rules of stop-gap law, vary among juris- 
dictions. If a legatee predeceases the testator, the legacy may lapse under the law 
of one jurisdiction®' but accrue to the benefit of certain other individuals under 
the law of another.’ If surprises are to be avoided, the draftsman should consider 
these stop-gap rules in the jurisdictions likely to be concerned with the testator’s 
estate. 

The Anglo-American conflict-of-laws decisions on ademption and lapse of dis- 
positions have consistently applied the traditional succession references.”* For ex- 
ample, a lapse of a devise of land is determined by the law of the situs, and 
lapse of a bequest of movables by the law of the testator’s domicile at death. Ademp- 
tion of a devise of land, likewise, has been controlled by the situs of the land pur- 
portedly devised by the will; ademption of a bequest by the law of the domicile of 
the testator at death. In civil-law countries, too, the law applied is commonly that by 
which the course of the succession is determined in general, including, of course, 
the renvoi rules.”* 

There have been few variations, but three possible approaches may raise some 
doubt as to the wisdom of blind reliance on these so-called settled rules. Consider, 
for example, the case of a bequest to a legatee who resides elsewhere than at the 
testator’s domicile, where the legatee predeceases the testator, but the legatee’s will 
disposes of his residuary to someone other than his intestate successors. ‘The usual 
rule would apply the law of the testator’s domicile to determine if there is a lapse. 


*° See Ashburner v. Macquire, 2 Bro. C. C. 108, 29 Eng. Rep. 62 (1786); Owen v. Busiel, 83 N.H. 
345, 142 Atl. 692 (1928); Harvard Unitarian Soc’y vy. Tufts, 151 Mass. 76, 23 N.E. 1006 (1890); More- 
house v. Bridgeport City Trust Co., 137 Conn. 209, 75 A.2d 493 (1950); In re Spier’s Estate, 224 Mich, 
658, 1965 N.W. 430 (1923); In re Hall's Estate, 183 Cal. 61, 190 Pac. 364 (1920); May v. Burns, 222 
Ala. 68, 131, So. 232 (1930). See also Mechem, Specific Legacies of Unspecific Things, 87 U. Pa. 
L. Rev. 546 (1939); Page, Ademption by Extinction, 1943 Wis, L. Rev. 11; Warren, History of Ademp- 
tion, 25 lowa L. Rev. 290 (1940); Mechem, Problems Under Anti-Lapse Statutes, 19 lowa L. Rev. 1 
(1933). 

*' B.g., a bequest to a sister who predeceased the testator would lapse under a statute referring only 


to descendants of the testator. See, ¢eg., Ata. Cope tit. 61, §16 (1940); Ariz. Cope ANN. § 41-109 


(1939). 
** E.g., a bequest to a deceased sister would not lapse under a statute referring to any legatees or to 


any kindred. See, ¢.g., Cat. Pros. Cope § 92 (1949); Va. Cope § 64-64 (1950). 

** In re Dublin's Estate, 375 Pa, 599, 101 A.2d 731 (1954); Phillips v. Phillips, 213 Ala. 27, 104 
So. 234 (1925); Lowndes v. Cooch, 7 Md. 478, 39 Atl. 1045 (1898); In re Cohn, [1945] Ch. 5; In re 
Cunnington, [1924] 1 Ch. 68. See Note, Anti-Lapse Statutes and the Conflct of Laws, 47 Yare L. J. 
1216 (1938). Cf. Eisenschenk v. Fowler, 82 So.2d 876 (Pla. 1955). 

** See note 48 supra et seq. 
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If the testator’s domicile has an antilapse statute, the gift goes over to the legatee’s 
estate,” or lineal descendants,” or passes as if the legatee survived the testator,” 
depending on the particular lapse statute in effect. Who can claim and under what 
law? The variation in lapse statutes suggests the possibility that while the testator’s 
domicile determines that there is no lapse, the domicile of the legatee may determine 
the identity of the person who takes the bequest as substituted legatee. ‘This would 
bring into operation a law not included within the traditional conflict-of-laws reter 
ences,”* 

A second situation that may raise some doubt as to the settled nature of the con 
flict rules relating to ademption is that in which the testator includes in his will a 
devise of land in a state other than his domicile, but conveys it away prior to his 
death. Most of the statutes preventing ademption are drafted in terms of contracts 
to convey, but some have been extended to the situation in which the land has 
been conveyed.” The usual choice-of-law rule permits the questions to be de 
termined by the law of the situs." This works well when the land is still in the 
testator’s estate, though subject to a contract to sell. However, determining the 
disposition of a testator’s assets by the law of the situs of land previously conveyed 
and no longer in the estate seems questionable. This is particularly so if the pro 
ceeds of the sale are located in another state which would characterize them as 
movables, 

A third qualification may be suggested on the basis of two strong policies in the 
area of testation. The doctrines preventing lapse and ademption are subject to the 


testator’s intention. There is considerable authority and some reason to determine 


questions of intention by the laws of either the testator’s domicile at the time of 


execution of the will or the place of execution, rather than by the law of his domicile 
at death.’*’ In addition, the statutes preventing lapse and ademption are probably 
responsive to family protection policies applicable to succession and are a means of 
protecting the descendants of legatees who are close members of the testator’s 


~~; Matter of Penrose, 164 Misc. 388, 299 N.Y. Supp. 844 (Surr. Ct. 1937); cf. R. 1. Gen 


See, ¢.g., 
Laws c. 566, § 30 (1938). 

** See, ¢.g., S. D. Cope § 56.0232 (1939); Inv. Rev. Srar. c. 3, § 49 (1953) 

*T Sec, e.g., Mr. Rev. Svar. c. 169, § 10 (1954) 

** See, ¢.g., the complications as to this in Matter of Penrose, 164 Misc. 388, 229 N.Y. Supp. 844 
(Surr. Ct. 1937). This law of the legatee’s domicile may be contemplated in an application of renvoi 
doctrines. Cf. Matter of Battell, 286 N.Y. 97, 35 N.F.2d 913 (1941); In re Winslow's Estate, 138 Mise 
672, 247 N.Y. Supp. 506 (Surr, Ct. 1930) 

** See, ¢.g., Phillips vy. Phillips, 213 Ala. 27, 104 So. 234 (1925); cf. Dwyer's Estate, 159 Cal 
664, 115 Pac. 235 (1911). 

° See, ¢.g., Phillips v. Phillips, supra note 99. 

7! Higinbotham v. Manchester, 113 Conn. 62, 154 Atl. 242 (1931); Houghton v. Hughes, 108 Me 
233, 79 Atl. g09 (1911); Keith v. Eaton, 58 Kan. 732, 51 Pac. 271 (1897); Staigg v. Atkinson, 144 Mass 
564, 12 N.E. 354 (1887); Matter of Dialogue, 159 Misc. 18, 287 N.Y. Supp. 237 (Surr. Ct. 1936); Cuesmer, 
op. cit. supra note 1, at 562-66. See also Herring, Is the Construction of Wills Devising Real Estate 
Governed by the Rules of Construction of the Domicile of the Testator or by the Rules of Situs of the 


Property?, 41 Am. L. Rec. (n.s.) 623 (1902) 
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family.’** This suggests that the state of the testator’s domicile at death well could 
be considered the state having the dominant interest in the family, and, consequently, 
that its policy should determine lapse and ademption questions in cases of im- 
movables as well as movables. 

It is fortunate that the problems of ademption and lapse are subject to expressions 
of the testator’s intention, for, this is the only reasonably safe solution. The drafts- 
man should cover the matter in the testamentary instrument by setting out well- 
formulated rules for these various foreseeable contingencies, It is also possible that 
an express choice-of-law clause would incorporate by reference a governing law under 
the intention doctrine. While this latter method may be effective, it probably is less 
safe than setting out a lapse and ademption clause in the will. 


4. Terms of Specta caning and Thew Construction 
4. 7 .) 1M g 1 Th ( truct 


Another problem of determining the intention of the testator is raised when the 


testator uses words of special meaning. For example, in a gift to “the children of 
X,” the term “children” may or may not include any of the following categories of 
individuals: legitimate children, illegitimate children, grandchildren, adopted chil- 
dren, legitimated children, foster children, recognized illegitimate children, etc. 


The meaning given to the term may vary from jurisdiction to jurisdiction. The 
same observation applies to such terms as “my money,” “my effects,” “to the heirs of,” 
“die without issue,” “heirs,” or “issue,” and the like. It is often indicated that the 
law governing the succession will determine these questions of construction;’” 
nevertheless, there are deviations from the traditional rules. For example, it may be 
urged that the “heirs” or “children” of a legatee are to be determined by the personal 
law of the leyatee rather than the law generally determining the course of the 
succession."°* Likewise, many courts have used the law of the testator’s domicile 
at the time of execution rather than at death to determine such questions.’° In any 
case of a single will, the concept of a universal disposition may cause the situs to 
prefer the law of the last domicile on such questions." The existence of these 
possibilities indicates that the predictability of the result is questionable. 

In all such cases, therefore, it is necessary for the draftsman to consider the 
meaning which is given to such terms by the rules of authoritative explanation of 
every jurisdiction in question. The alternative is the difficult one of so clearly 


* This at least appears to be an important policy in the statutes referring to children or lineal 
descendants of the testator See, ¢g., Ine. Rev. Srar. c. 3, §49 (1953); IND. Ann. Strat. § 6-601 
(Burns 1953) 

8 F.g., Simmons v. O'Connor, 149 S.W.ad 1107 (Tex. Civ. App. 1941); Peet v. Peet, 229 Til. 341, 
fa N.E. 376 (1907); Jennings v. Jennings, 21 Ohio St. 56 (1871); see In re Osborn's Estate, 151 
Mise. 52, 270 N.Y. Supp. 616 (Surr, Ct. 1934). See also Casner, The Construction of Gifts to “Heirs” 
and the Like, 54 Harv. L. Rev. 207 (1939). 

*’* See note 88 supra 

"See note 101 supra. 

"See Worp, op. cit. supra note 1, at §91; cf. In re Peabody's Estate, 115 N.Y.S.2d 337 (Sup. Ct. 
1952); In re Ruperti’s Estate, 194 Misc. 376, 86 N.Y.S.2d 887 (Surr. Ct. 1949); In re Bernie’s Estate, 74 
N.Y.S.ad 887 (Surr. Ct. 1947); Matter of Gato, 276 App. Div. 651, 97 N.Y.S.2d 171 (1st Dep't 1950). 
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defining these terms that no controversy can conceivably arise with respect to their 


meaning. 


5. Gifts to Aliens or Residents of Foreign Countries 

Different governmental attitudes regarding taxation, inheritance, and private prop- 
erty in other countries may often intervene to thwart the accomplishment of the 
testator’s intention. There appears to be serious question whether beneficiaries 
living in some foreign countries would ever receive the benefit of a bequest, even if 
sent to them, because of governmental confiscation under nationalization acts, foreign 
exchange controls, or the guise of taxation.'*’ This danger is not limited to foreign 
nationals, but will apply to United States citizens as well where foreign currency 
controls provide for redemption of foreign credits at reduced rates of exchange’”® 
or where there is doubt that even a check will reach an addressee.'” Particular 
difficulties can arise when the intended beneficiary is a citizen or resident of a country 
which becomes involved in war with the United States. In such cases, the bequest 
may simply be forfeited to the United States Alien Property Custodian,"'® 

In most of these situations, therefore, it would seem advisable to establish a 


trust with sufficient discretion and directions to the trustees to provide for alternative 


dispositions in the event such obstacles to distribution should arise.’ Such alternative 


dispositions would also avoid the impounding of such bequests, as is possible under 


statutes in several of our states,''’ but would enable some program of the testator 


to be carried out. 
In any case in which assets are located abroad, or where a beneficiary is a citizen 


or resident of a foreign country, or even when the testator himself is an alien or 
resident of a foreign country, it is indispensable for the draftsman to find out whether 
any treaty exists between the United States and the country in question and what 


any such treaty provides with respect to decedents’ estates.''* While the treaty may 

7 See Petition of Mazurowski, 331 Mass. 33, 116 N.E.2d 854 (1954); In re Url's Estate, 7 N.J. 
Super. 455, 71 A.2d 665 (County Ct. 1950); In re Muckl’s Estate, 174 Misc. 35, 19 N.Y.S.2d 100g (Surr. 
Cr. 1940); In re Bold’s Estate, 173 Misc. 545, 18 N.Y.S.2d 291 (Surr. Ct. 1940); In re Landau's Estate, 
172 Misc. 651, 16 N.Y.S.2d 3 (Surr. Ct. 1939); In re Blasi’s Estate, 172 Misc. 587, 15 N.Y.S.ad 682 
(Surr. Ct. 1939); In re Weidberg's Estate, 172 Misc. 524, 15 N.Y.S.ad 252 (Surr. Ct. 1939). 

*°8 Cf. Petition of Mazurowski, supra note 107, 

" See 31 C.F.R. § 211.3 (Supp. 1955), where it is provided: “Withholding of delivery of checks or 
warrants. (a) The Secretary of the Treasury hereby determines that postal transportation, or banking 
facilities in general or local conditions in Albania, Bulgaria, Communist-controlled China, Czechoslovakia, 
Estonia, Hungary, Latvia, Lithuania. Poland, Rumania, the Union of Soviet Socialist Republics, the 
Russian Zone of Occupation of Germany, and the Russian Sector of Occupation of Berlin, Germany are 
such that there is not a reasonable assurance that a payee in those areas will actually receive checks or 
warrants drawn against funds of the United States, or agencies or instrumentalities thereof, and be able 
to negotiate the same for full value.” 

™° Trading With Enemy Act, 40 Svat. 415 (1917), 50 App. U.S.C. §6 (1952). See also World 
War II Alien Property Custodian Regulations, Exec. Order No, 9095, 7 Fev. Reo. 1971 (1942), as 
amended, Exec. Order No. 9193, 7 id. at 5205 (1942), Exec. Order No. 9567, 10 id. at 6917 (1945). 

') Eg., NJ. Star. Ann. § 3 A: 25-10 (1953); N.Y. Surr. Cr. Acr. § 269 (as amended 1939); Mass. 
Gen. Laws c. 206, § 27 A (as amended 1950). 

2 Cf §. A. Bayrren, Conriicr Law in tue Unirep Srates Treaties 82 (1955); Hyning, Treaty 


Law for the Private Practitioner, 24 U. Cur. L. Rev. 36 (19595). 
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not determine how property will be disposed of, it may well indicate the limits 
of testation or grant the foreign consular officials rights to represent the foreign 
citizen in our courts, In the latter event, the difficulty of avoiding confiscation by 


the foreign government may be increased, 


IV 
PRoBATE AND ADMINISTRATION 
A. Preliminary Observations 


Every legal system has to provide some kind of proceedings by which the gen- 
uineness and validity of an instrument purporting to be the will of a decedent can 
authoritatively be ascertained. While both probate and adminstration, as we know 
them, are institutions peculiar to the common law, numerous civil-law countries also 
provide machinery for the authoritative determination of heirship, testate and 
intestate. However, under the traditional civil-law approach, it is not necessary for 
a will first formally to be admitted to public record before it is used for legal pur- 
poses. Although this traditional approach has been modified widely and in several 
different ways, it is important for the American lawyer to know that in the case 
of a foreign decedent having assets in this country, it may not always be possible 
to procure that kind of official document which would correspond to the decree of 
probate of a court of a common-law jurisdiction, 

Administration of an estate by an executor can, in all civil-law countries, be 
ordered in his will by any testator.’* A testator is likely to do so if he expects that 
the winding-up of his estate will present special difficulties. But where administra- 
tion has not thus been provided for by the testator, it will not take place unless it is 
necessitated by extraordinary conditions, suc as insolvency of the estate or justified 
reason to doubt the heir’s reliability or ability properly to wind up the estate. In the 
regular course of events, title to all assets of the estate, both real and personal, passes 
directly from the decedent to his “heir” or “heirs.” In the case of intestacy, the 
heirs are those persons who are so indicated by the intestacy statute of the country 
in question. In the case of testate succession, no exact common-law counterpart 

8 For the civil law analogues to probate and administration, see Rheinstein, European Methods for 
Liquidation of Debts of Deceased Persons, 20 lowa LL Rev. 431 (1935); Porticn Law Series No. 4, 
ADMINISTRATION OF Estates IN ENGLAND, U.S.A., anp France with Resprer ro Assers Aproap (1935); 
L. T. Bares, Frencw Prosare anp ADMINISTRATION Practice in ReLaTion to Esrares or AMERICAN 
Decepents (1931); E, L. Buroin, ApminisrraTion or Foreign Fsrvares (1931); H. Emmericn, Esrare 
Practice iN THE UnNtrep Srares anp Europe (1950); P. Pectenin, Tue Frenen Law or Wits, 
Prosare, ADMINISTRATION, AND Dearn Duties or tHe Estates or Encutsn Decepenrs Leavinc Prop- 
erry 1N France (3d ed. 1933); Ballin, Disposal over German Estates by a British Executor, 18 J. 
Comp. Lec. & Int’ Law 289 (1936); Baty, Probating a Foreign Will, L. Mac. & Rev. 220 (1913); 
Brown, French Practice of Administration of Estates, 4 Int’. & Comp. L. O. 624 (1964): Wormser 
and Burchard, Administration of German Decedents’ Estate, 84 U. Pa. L. Rev. 37 (1934); Arruur 
Nusspaum, Amenrican-Swiss Private Inrernatriona Law (Bilateral Studies in Private International 
Law No. 1, 1951); Gronces R. Detaume, American-Frencn Private Iwreenarionar Law (Bilateral 
Studies in Private International Law No. 2, 1953); R. D. Kotrewiyn, AMerican-Durcn Privare INTER- 


NATIONAL Law (Bilateral Studies in Private International Law No. 3, 1955); Martin Domxke, AMERICAN- 
Gexman Private Law Revarions (Bilateral Studies in Private International Law No. 4, 1956) 
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exists to those persons who are called “heirs” in the civil law. The closest common- 
law equivalent to the civil-law heir is our residuary legatee. Those persons whose 
status corresponds to that of general or specific legatees or devisees usually have but 
personal claims against the heir or heirs. 

The duty to pay the debts of the decedent is incumbent upon the heir. If 
the assets of the estate are insufficient, he has to pay from his own pocket. To 
avoid this potentially grave responsibility, two alternatives are open to the per- 
son who is called to heirship by the intestacy law or the will. He can refuse to accept 
the heirship, which then devolves upon the person next in order. The declaration 
of refusal to accept heirship is usually required to be made in a notarial instrument 
and to be filed with the proper court. If heirship is declined by all persons succes- 
sively called, it ultimately devolves upon the state, which is never liable for the debts, 
however, beyond the value of the assets actually received. 

If the person called to heirship has accepted or simply failed timely to refuse ac- 
ceptance, he can still limit his liability to either the assets of the estate or to their 
money value. All he had to do for this purpose under the Corpus Juris was to make 
an inventory of the estate and file it with the proper court. Such is still the law 
in many countries, especially those following the pattern of the French Civil Code. 
But under the German Code and those others which follow its model, the heir has 
to ask the proper court to initiate formal proceedings of administration and then 
hand over the assets of the estate to the administrator who will be appointed by the 
court. Administration of this kind will, of course, occur but rarely. 

Exceptions to the general scheme exist in Austria and several other countries, 
where, as a general rule, every estate has to go through administration under the 
control of a court or other public agency. Under the impact of common-law influ- 
ences, administration of the Anglo-American pattern takes place as a regular feature 
of succession in South Africa and Rhodesia, as well as in Quebec. 

The American attorney who has to draft a will intended to affect assets situated 
in civil-law jurisdictions should, thus, consider that the treatment of these assets may 
differ considerably from that which he may be inclined to regard as the only 
possible one. Because of the direct passing of the title to the heir or heirs, conflict 
problems of administration will not arise as regularly as they do in common-law 
countries. But if there arises a problem of liability for debts or taxes, it is likely to 
be complicated. Systematic investigation of administration problems in the relation 
to civil-law countries has hardly been undertaken so far. The following discussion 
will, thus, concentrate upon the problems arising among common-law jurisdictions. 


B. Place of Administration 
Conflict-of-laws problems incident to the administration of a decedent’s estate 
nearly always arise because of the location of assets within a particular state or 
nation. If a person owns property in a particular jurisdiction, he must face the 


possibility of administration being required there after his death. Thus, it becomes 
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important to know where assets are subject to being administered, and then some 
attempt can be made to discuss ways of reducing the possibilities of administration 
at more than one place. 

The location of land, for the purposes of administration, is mostly easily de- 
termined. The immovable must be administered or not administered by the law 
of the situs.""* The initial problem of characterization of the document of title or 
contract asset will come before the court within whose territorial jurisdiction the 
document or parties are located, But even here, if the interest is characterized as 


115 


being an immovable, the situs law will govern;'’® and ultimately some action may 


be required at the situs, if only to take the necessary steps to make the record reflect 
the status of the asserted ownership.’’® 

The location of movables, for the purpose of administration, is more complicated. 
A chattel is generally subject to the law of administration of the place where it 
happens to be located at the time the decedent dies.""7 Often the law of a particular 
jurisdiction will permit the removal of assets without administration if they are only 
temporarily within the state and the removal is to the state of the decedent's 
domicile or the place where the chattel in question is customarily kept.''* 

The problem of determining the place of administration of intangibles probably 


has the most significance for estate planners, since the bulk of wealth is usually 


represented by intangible assets. In the United States, nonnegotiable debts and 


causes of action are subject to administration as assets of the estate wherever juris- 
diction over the defendant debtor can be obtained for purposes of suit to collect.'’® 
Location of an estate debtor or the debtor’s property, for jurisdictional purposes, is a 
matter scarcely within the control of the decedent and peculiarly beyond the reach 
of the estate planner. The possible places of administration of intangibles repre- 


sented by negotiable instruments or specialties are, however, subject to more 


GQ 


definite control and prediction.” This is probably also the case of corporate shares. 


Those interests which are chattelized in the paper representing them, to such an 
extent that the paper embodies the interest for most ownership purposes, are gen- 


'* BE g., Prescott v. Durfee, 131 Mass. 477 (1881), Sprayberry v. Culberson, 32 Ga. 299 (1861). 

¥© See, e.g., In re Berchtold, [1923] 1 Ch. 192; In re Cutcliffe’s Will Trusts, [1940] 1 Ch. 565. 
It may be that the characterization will have to be made according to the law of the situs of the land 
involved in the transaction. See Clarke v, Clarke, 178 U.S. 186 (1900); WoLrr, op. cit. supra note 1, at 
§04, 570. 

Cf, Fall v. Eastin, 215 U.S, 1 (1909); Matson v, Matson, 186 lowa 607, 173 N.W. 127 (1919). 
See also Mallette v. Scheerer, 164 Wis. 415, 160 N.W. 182 (1916). 

"7 Cf. Morrison v. Hass, 229 Mass. 514, 118 N.E. 893 (1918); Cox v. Kansas City, 86 Kan. 298, 
120 Pac. 553 (1912); Parnell v, Thompson, 81 Kan. 119, 105 Pac. 502 (1909). 

"* Bg., Christy v. Vest, 36 Iowa 285 (1873). See also Goopricn, op. cit. supra note 1, at $37. 

™” Furst v. Brady, 375 Ill. 425, 31 N.E.2d 606 (1940); Gordon vy, Shea, 300 Mass. 95, 14 N.E.2d 
105 (1938); State ex rel C, B. & Q. R. Co. v. Probate Court, 149 Minn. 464, 184 N.W. 43 (1921); 
Saunders v. Weston, 74 Me. 85 (1882); see also Harris v. Balk, 198 U.S. 216 (1905); cf. Rheinstein, Die 
inlaendische Bedeutung einer auslaendischen Zwangsvollstreckung in Geldforderungen, ® Zevrscumiri ¥. 
Aust, U, Invern, Privarrecur 277 (1934). 

*#° See Smith v. Normart, 51 Ariz. 134, 75 P.ad 38 (1938); Lang's Estate, 301 Pa. 429, 152 Atl. 
570 (1930); Toner v. Conqueror Trust Co., 131 Kan. 651, 293 Pac. 745 (10930); lowa vy. Slimmer, 248 
U.S. 115 (1918). 
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erally subject to administration where the paper is located.’*! The paper is subject 
to the owner’s control and its location most easily planned. Corporate shares are 
usually, but not always, completely transferable by endorsement and delivery of the 
certificate.'** If transferable only on the books of the corporation, the traditional 
conflicts rule permits administration at the place of incorporation of the issuing 
company.'** Since the location of assets is the most useful variable for the estate 
planner, it is well to keep the location possibilities in mind as various problems of 
administration are discussed. 

Initial administration should be started at the domicile of the deceased, except 
in rare cases. The domicile is usually the one place at which a will can be probated, 
even though there are no assets within the jurisdiction of the domiciliary court.'** 
Prompt administration at the domicile may be important for several purposes. First, 
the domiciliary personal representative is often entitled to preference in appointment 
in other states as ancillary administrator. Second, the domiciliary probate and con- 
struction of the will is often decisive of similar questions elsewhere. Third, prompt 
action by the domiciliary personal representative may make it possible to avoid 
administration in other states. Fourth, the principal administration at the domicile 
usually receives surplus movable assets from ancillary administrations for purposes 
of final distribution to the ultimate beneficiaries. 

The significance of the domicile in estate planning is such that any circums:inces 
suggesting the possibility of dual findings of domicile should be avoided. This not 


but also 


only precludes the probate confusion of conflicting findings of domicile, 
the problems of potential double taxation, such as arose in the Dorrance case.'** 


11 ResraTEMENT, Conriicr or Laws § 477 (1934); Lohman v. Kansas City So. Ry., 326 Mo. 868, 
33 S.W. ad 117 (1930); Griswold v, Kelly-Springheld Tire Co., 94 N.J. Eq. 308, 120 Atl 324 (Ch 
1916); Lockwood vy, United States Steel Corp., 209 N.Y. 375, 103 N.E. 607 (1913), In re Miller's 
Estate, go Kan. 819, 136 Pac. 255 (1913); Russell v. Hooker, 67 Conn. 24, 34 Atl. 711 (1895). Contra, 
Kennedy v. Hodges, 215 Mass. 112, 102 N.E, 432 (1913); Gamble v, Dawson, 67 Wash, 72, 120 Pae, 
1060 (1912); Murphy v. Crouse, 135 Cal. 14, 66 Pac. 971 (1901); Grayson v. Robertson, 122 Ala. 340 
25 So. 229 (1899); cf. Crane v. Crane, 373 Pa. 1, 95 A.2d 199 (1953); Krizanck v. Smith, 32 Del 
513, 87 A.zd 871 (1952). See also Goopricn, op. cit. supra note 1, at §45-48; Dicky, op. cit, supra 
note 1, at 305; Cresmine, op. a. supra note 1, at §10 For a thorough discussion, see Hopkins, 
Conflict of Laws in Administration of Decedents' Intangibles, 28 lowa L. Rev. 422, 614 (1944) 
Pomerance, The “Situs” of Stock, 17 Cownere L. Q. 43 (1931) 

122-The Uniform Stock Transfer Act has been adopted by all the states in the United States 
6 ULL.A. 6 (Supp. 1955) 

'*8 Albuquerque Nat'l Bk. v. Citizens Nat'l Bk., 212 P.ad 943 (sth Cir, 1954); Kennely v, Hodges 
215 Mass. 212, 102 N.E. 432 (1913) 

*84 See Wolf v. Gills, 96 Okla. 6, 219 Pac. 350 (1923); Holburn v. Pfanmiller’s Adm'r, 114 Ks 
71 S.W. 940 (1903): cf. Plath v. Neal, 63 Ariz. 68, 159 P.ad 617 (1945). See also Worrr, op. cit 
cit. supra Note 1, at 302; Crrsmimer, op, cit, supra note 1, at 50% 
242 US 


See 


Rat, 


supra note 1, at 606; Dicey, op 

188 See Riley v. New York Trust Co., 315 U.S. 343 (1941); Baker v. Baker, Eecles & Co,, 
394 (1917); Overby v. Gordon, 177 U.S. 214 (1900). 

°'The Dorrance \itigation is reflected in the following opinions: Hill v. Martin, 296 
(1935); In re Dorrance’s Estate, 116 N.J. Eq. 204, 172 Atl. 503 (Prerog. Ct. 1944); In re Dorrance’s 
Estate, 115 N.J. Eq. 268, 170 Atl. Gor (Prerog. Ct. 1934); In re Dorrance’s Estate, yoo Pa, 1§1, 164 
Atl. 303 (1932); New Jersey v. Pennsylvania, 287 U.S, 580 (1942) See also, Texas v. Florida, 406 
U.S. 398 (1939): Worcester County Trust v. Riley, 302 U.S. 292 (1947). The problem is explored 
in the article by Twecd and Sargent, Death and Taxes are Ceriain——but What of Domicile’, 54 Hany, | 
Rev. 68 (1949). 


U.S. 464 
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In this regard, tie concept of domicile, as understood in the laws of the different 
jurisdictions involved, should be considered. If the client is unable or unwilling to 
arrange his personal and family affairs to avoid the problem of dual domicile, at 
least his assets should be so located as to mitigate the effect of the possible conflicting 
finding. For example, if confronted with the situation in the Dorrance case, it 
would be preferable to have nearly all the assets located in one of the “domiciliary” 
states, preferably that state with the stronger claim—and perhaps the lower tax 
rate.'*7 Since the impasse in binding two states to one finding of domicile can be 
avoided by getting the two states to litigate in the same court, voluntary tax pay- 
ments probably should not be made, Rather, the state which has insufficient assets 
to cover its tax claim should be forced to sue in the courts of the other. In such a 
case, the concept of submission to jurisdiction is effective, and the one domicile 
determination probably binding at least as to the major portion of the assets.’** 
If the state without assets does not take prompt action in the courts of the state 
having assets, distribution of the assets by the latter court would probably protect 
the distributees under doctrines of due process and full faith and credit.'* 

In regard to the problem of multiple taxation, reciprocal exemption statutes have 
been adopted in most of the states of the United States, and treaties offer substantial 
protection in the international area,'"’ In either case, the statute or treaty must, of 
course, be considered in anticipating the post-mortem effect of dispositions and the 
location of the testator’s assets. 

Even without regard to the problems of taxation, there is considerable reason 
to avoid multiple administrations. Consequently, the estate owner must, as he 
handles his affairs during life, constantly be aware of the problems that may possibly 
be occasioned by the location of his assets. When faced with the fact of location of 
assets in different jurisdictions after the testator’s death, however, there are still some 


opportunities open for avoiding ancillary administration. If possession of non- 
domiciliary assets can be obtained by the domiciliary personal representative by 
voluntary surrender or payment before ancillary administration is begun, the courts 
will probably recognize such payment, and the jurisdictional basis for ancillary 
administration is removed."*' Since administration is usually in the hands of some- 


"71 may be more of an advantage to have substantial assets in neither “domiciliary” state and 
to force both to claim assets in a third, neutral forum. This would be a highly unusual situation in the 
location of assets. 

18° See Matter of Trowbridge, 226 N.Y. 283, 194 N.E. 756 (1935). See also, Curry v. McCanless, 
307 U.S. 357 (1939); Matter of Benjamin, 176 Misc. 518, 27 N.YS.2d 948 (Surr. Ct. 1941), aff'd, 
262 App. Div. 981, 34 N.Y.S.ad 394 (ist Dep't 1942), aff'd, 289 N.Y. §*4, 43 N-E.2d 531 (1942). 

1” See Tilt v, Kelsey, 207 U.S. 43 (1907); Overby v. Gordon, 177 U.S. 214 (1900) 

*? Statutes have been adopted in thirty-two states providing for reciprocal exemption of intangible 
personal property of nonresident decedents. See P-H Inn. & Trans. Tax Serv. © 551 (1956). Treaties 
designed to avoid multiple estate taxation in the international area are in effect between the United States 
and Australia, Belgium, Canada, Eire, Finland, France, Greece, Italy, Japan, Norway, Switzerland, the 
Union of South Africa, and the United Kingdom. See 4-A P-H 1956 Fen. Tax Serv. € 128,011. 

1 See Maas v. German Savings Bank, 176 N.Y. 377, 68 N.E. 658 (1903); Wilkins vy, Ellett, 108 
U.S. 256 (1883); ef. Petersen v. The Chemical Bank, 32 N.Y. 21 (1865); Leake v. Gilchrist, 13 N.C. 
48, 2 Dev. 73 (1830); Grignon v. Shope, 100 Ore. 611, 197 Pac. 317 (1921). See also Beale, Voluntary 








Succession PLANNING $25 


one sympathetic to the efficient administration of the whole estate, it is often 
only necessary to persuade debtors of the estate to pay without suit and to persuade 
persons interested in the estate not to petition for ancillary letters. Prompt assurance 
to creditors of fair treatment of their claims, if filed at the domicile, will usually be 
sufficient to prevent them from petitioning for ancillary administration.'™* 

Voluntary payment or collection of assets is not the only means of avoiding 
ancillary administration. Some states authorize foreign personal representatives to 
sue in their courts if no local administration has been taken out.'** This procedure 
enables the domiciliary personal representative to proceed with interstate liquidation, 
even if the parties are unwilling to settle the matter voluntarily. Wider adoption 
of these statutes would enable considerable savings of time, money, and effort in 
multistate administration. It must, of course, be borne in mind that whatever is 
done must be in accordance with the law of the place where the assets in question 
are located. This means that a thorough consideration of the administrative 
statutes of each such jurisdiction is indispensable in multistate administration. 
When assets are located in a foreign country or left by a foreign national in the 
United States, treaties may provide direction, or the consular officials of the country 
of the decedents’ domicile or nationality may be entitled to administer.'** 

If ancillary administration is necessary, the domiciliary representative should apply 
for it. Under the statutes of many states, the domiciliary administrator will be 
entitled to priority in appointment.’*”® Having the same person administering the 
estate in different jurisdictions aids in handling the assets as a unit in the manner 
intended by the testator. Because of limitations upon corporate fiduciaries or others, 


or because of the state’s policy to provide business for its public administrator, how 


ever, it may not be possible to have the same representative in each jurisdiction,’” 


but sympathetic representatives having a common interest are most beneficial. 


C. Proof of Will and Contests 


In the testamentary estate, the will should ordinarily first be probated at the 


domicile. Admission of the will to probate at the domicile usually precludes contests 
Payment to a Foreign Administrator, 42 Harv. L. Rev. 597 (1929); Mersch, Voluntary Payment to 
Foreign Administrator, 18 Gro. L. J. 130 (1930). But see Wore, op. at. supra note 1, at 607 as to 
the English authorities. 

"82 See Putnam vy. Pitney, 45 Minn. 242, 47 N.W. 790 (1891); cf. In re Williams’ Estate, 130 
lowa 553, 107 N.W. 608 (1906); Coro. Rey. Srar. § 152-6-5 (1953); Pua. Srav. §734.30 (4) (4) 
(1953); Inu. Rev. Star. c. 3, § 262 (1953). 

88 Fg., Coro. Rev. Star. § 1§2-6-4 (1953); Fra. Srar. § 734.30 (2) (3) (1953); Rev. Srat 
c. 3, § 265 (1953). But sce Worrr, op. crt. supra note 1, at 607, as to the English practice 

84 See, ¢.g., treaties with: Argentina, July 27, 1853, art. IX, 10 Sra ( Austria, June 19, 
1928, art. IV, 47 Srar. 1879; Germany, Dec. 8, 1923, art. IV, 44 Svar. 21 eat Britain, March 

1899, art. I, Il, IN, 31 Sratr. 1939; and Italy, Feb. 2, 1948, art. Il, Il ! 64 Svar. 2258. See 
also Hynning, Treaty Law for the Private Practitioner, 24 U. Cu. L. Rev 73 (1955); Baviron, op 
cil, supra note 112 

5 Eig. Anx. Star. ANN. § 62-3104 (Supp. 1955); Fra. Srar. § ‘ Si on § 6434.40 
(1984). 


1 See ¢ Fra. Srar. § 660.10 (1953); Kan. Gen. Strat 


MG 
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elsewhere as to movables,’*’ This is a result of the law governing succession of 
movables under Anglo-American law.’** This will not, however, under the law 
governing validity, determine validity as to immovables,”’ although it may have 
that effect under an act such as the Foreign Wills Act, in that the content of the law 
of the domicile as to this will is established."*” There is also the possibility that the 
situs court of immovables will bar further contest on similar issues under similar 
law by the doctrines of res judicata." Because of an in rem concept of probate and 
administration jurisdiction, the doctrines of full faith and credit are probably not 
yet applicable to findings of validity of the will."*” Nondomiciliary contests probably 
have no effect beyond the assets before the court hearing the litigation, although 
it is possible that the more personal aspects of res judicata, such as collateral estoppel, 
might apply.’** 

Another advantage of prompt probate of the will at the domicile involves the 
effect of a will construction by the courts in the domicile. The conflicts rules here 
are an interesting, though somewhat confusing, combination of choice of law and 
res judicata. In cases involving movables, the construction by the domicile is given 
effect as the most pertinent expression of what the governing law has to say about 
the case at hand. In addition, alternative references in construction may be fore- 
** While the effect of a domiciliary construction 


closed by concepts of res judicata.’ 
upon a question of immovables at the court of the situs is not controlling as often 


as in the case of movables, it still is significant. The situs court may adopt the 


domiciliary construction by reason of its choice of law relating to construction of 


documents,'*® or by reason of a foreign execution statute,'** or by reason of doctrines 


187 See Lee v. Monks, 318 Mass. 513, 62 N.E.2d 657 (1945); Martin v. Stovall, 103 Tenn. 1, 52 
S.W. 296 (1899); In re Orrantia’s Estate, 36 Ariz. 311, 285 Pac. 266 (1930); Rackemann v. Taylor, 
204 Mass, 394, 90 N.E. §52 (1910). 

"See RESTATEMENT, Conrticr or Laws § 470 (1) (1934); Goopricn, op. 


Evansville Ice and Cold Storage Co, v. Winsor, 148 Ind, 682, 48 N.E. 592 (197); 


cu. supra note 1, at 
525; cf Ives v. 
Salisbury's Heirs, 56 Vt. 565 (1884). 

" Clarke v. Clarke, 178 U. S. 186 (1900); In re Barrie's Estate, 240 lowa 431, 
(1949); Hofferd vy. Coyle, 212 Ind, 520, 8 N.E.2d 827 (1937). 

**” See Crippen v. Dexter, 79 Mass. 330 (1859). See note 14 supra for citations of statutes recognizing 
wills valid under the law of the place of execution or some personal law of the testator. 

**' See In re Hunter's Estate, 190 Okla. 284, 122 P.2d 1017 (1942); Loewenthal vy. Mandell, 125 
Fla. 685, 170 So. 169 (1936); Quinton v. Kendall, 122 Kan. 814, 253 Pac. 600 (1927); Hopper v. 
Nicholas, 106 Ohio St. 292, 140 N.E. 186 (1922); Willett'’s Appeal, s0 Conn, 330 (1882). See also 
Roach y. Jurchak, 182 Md, 646, 35 Atl. 1817 (1944); Bryon v. Nash, 110 Va. 329, 66 S.E. 69 (1909). 
See also Hopkins, The Extra-territorial Effect of Probate Decrees, 53 Yare L. J. 221 (1944). A different 
result may be reached in suits not concerning validity of a will or disposition. See Ingersoll v, Coram, 
ait U.S. 335 (1908). 

™** See Riley v. New York Trust Co., 315 U.S. 343 (1942); Baker v. Baker, Eccles Co., 242 U.S. 
186 (1900); cf. Ingersoll v. Coram, supra note 141. 

New York Trust Co., 


35 N.W.ad 658 


394 (1917); Clarke v. Clarke, 178 U.S. 
*** See Treinies v. Sunshine Mining Co., 308 U.S. 66 (1939); ef. Riley v. 
supra note 142, 
*** Sec Treinies v. Sunshine Mining Co., supra note 143. 


**® See, ey., note 101 supra. See also Simmons v. O'Connor, 149 S.W.2ad 1107 (Tex. Civ. App. 


1O41). 
**’ Sce Crippen v. Dexter, 79 Mass. 330 (1859). 
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of res judicata and the concept of unitary succession.'*? From these cases, it appears 
that the domiciliary construction may well have the effect of reducing litigation 


elsewhere and providing a basis for uniform handling of the estate. 


D. Creditors’ Claims and Their Payment 


One of the primary purposes of administration is to pay the debts of the deceased 
so that assets of the estate may be distributed free of any incumbrance. This purpose 
is reflected in the policy of affording creditors a reasonable opportunity to present 
their claims and, if the claim is valid, to receive payment. ‘The usual procedure is to 
require a creditor to file his claim in writing with the personal representative or the 
probate court. The claim is then verified and paid or denied by the personal repre 
sentative. If denied, the creditor brings suit to establish the claim. Claims must 
be filed within a specified period of time under the statutes of the different states 
before they can be considered for payment. This period of time limitations is 
called the nonclaim period and usually is not subject to extension or waiver by the 
representative or the court.'* 

Anglo-American law generally permits both local and foreign creditors to file in 
administration at either the domicile or elsewhere.'*” Under the in rem concept of 
jurisdiction, a claim may well be filed in more than one jurisdiction. While payment 
by one representative discharges the debt, rejection or allowance of a claim as to 
validity in one jurisdiction usually has not been given effect in other jurisdictions.'”” 
The conflict-of-laws doctrine in this area is not fully developed and, as yet, tends 
to be provincial. The claim procedure is usually characterized as procedural, and 
only the local law of the forum is applied. While actual litigation between one 
administrator and a creditor may not bar relitigation of the same claim with another 
administrator, however,'®’ there is some evidence that courts may refuse to permit 
a domiciliary creditor to file a claim after the nonclaim period has expired at the 


domicile.** But the courts have substantially recognized the unity of the estate 


only when the estate is insolvent. In the case of insolvency, creditors in all states 


**? See Keith v. Eaton, 58 Kan. 732, 51 Pac. 271 (1897). See also Worrr, op. cit. supra note 4 
at 591, and note 106 supra, 

*** See THomas E, Arkinson, Witis 687 ef seq. (ad ed. 1953). 

*** E.g., In re Hirsch’s Estate, 146 Ohio St. 393, 66 N.E.2d 636 (1946); Coffey v. Durand, 27 
Tenn. App. 704, 167 S.W.2d 684 (1940); Toner v. Conqueror Trust Co., 131 Kan. 651, 293 Pac 
745 (1930); Buckingham Hotel Co. v, Kimberley, 138 Miss. 445, 103 So. 213 (1925); McKee ¥ 
Dodd, 152 Cal. 637, 93 Pac. 854 (1908); Tyler v. Thompson, 44 Tex. 497 (1875). In re Kloebe 
28 Ch. D. 175 (1884). 

'*° Ingersoll v. Coram, 211 U.S, 335 (1908); Nash v. Benari, 117 Me. 491, 105 Atl. 107 (1918) 
Johnson v. McKinnon, 129 Ala. 223, 29 So. 696 (1901); State v. Fulton, 49 S.W. 297 (Tenn. Ch 
App. 1898). Contra, Lomas vy. Hilliard, 60 N.H. 148 (1880); Goodall v. Marshall, 14 NH. 161 
(1843). 

*! See note 150 supra, 

*"4 See Note, Possibilities of a Claimant Burred by Nonclaim Statute of Domiciliary Jurisdiction 
Recovering Against an Ancillary Adminstrator, 41 lows. L. Riv, 271, 273 (1956). 
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are permitted to receive a prorated share of the assets located in all states.’** Like- 
wise, it seems clear that nonresident creditors must be given priority equal to that of 
residents in insolvent estates,’°* This latter limitation may rest on rights under 
the- United States Constitution and, therefore, not apply to certain international 
estates. It has been stated, for example, that the ancillary administrator may dis- 
tribute locally if the assets would be subjected to claims by the domicile not recog- 
nized at the forum,’” 

The possibility of preventative action in this area of conflicts depends to a great 
extent upon the persuasive ability of the personal representative. If ancillary ad- 
ministration is to be avoided, it is often necessary to persuade creditors to refrain 
from requiring local administration and to look to a foreign administration for pay- 
ment. This and related tasks are made more difficult by the fact that the personal 
representative usually must wait until the nonclaim period at the domicile has ex- 
pired before he can safely pay any creditor.” If, however, ancillary administration 
can be avoided, the possibility of conflicting or harassing litigation with creditors can 
be reduced by reducing the possible fora. If any possibility of insolvency exists, 
the personal representative should postpone distribution until the nonclaim period 
in all administrations has expired before distributing the prorated dividend to the 


creditors, 
A problem sometimes confused with claims against an estate is the matter of a 


claim against the personal representative, Causes of action by or against a personal 
representative for acts or transactions occurring since his appointment are personal 


to him and unaffected by problems of privity between administrations or limitations 
upon suits by foreign fiduciaries.’"’ In these cases, the personal representative can 


sue or be sued as an individual subject to his duty to account. 


E. Nonbarrable Interests and Exempt Assets 


Often related to the problem of what assets are available for payment of creditor’s 
claims are matters relating to the statutory or common-law provisions for benefit of 
the family or particular members thereof. Some of the problems incident to dower 
and forced shares have been discussed above, but one or two remain for consideration 


here."** Many states provide that certain assets of the decedent and certain family 


. "See, e.g., In re Hirsch’s Estate, 146 Ohio St. 393, 66 N.E.2d 636 (1946); Estate of Hanreddy, 176 
Wis. 570, 186 N.W. 744 (1922); Ramsay v. Ramsay, 196 Ill. 179, 63 N.E. 618 (1902); Goodall v. 
Marshall, 11 N.H. 88 (1840). 

*** See Blake v. McClung, 172 U.S. 239 (1898). 

*°° See In re Lorillard, [1922] 2 Ch. 638 (C.A.); Lawrence v. Kitteridge, 21 Conn. 577 (1852). 
See also Woirr, op. cit. supra note 1, at 604. 

"Cf, Coro. Rev. Srar. §152-6-3 (1953), requiring administration within a year to charge local 
property with debts, See also Nes, Rev. Srar. § 30-224 (1943). 

*®' See Turner v. Alton Banking and Trust Co., 166 F.2d 305 (8th Cir. 1948); Hare v. O'Brien, 233 
Pa, 330, 82 Atl. 475 (1912); Moore v. Kraft, 179 Fed. 685 (7th Cir. 1912); Gleason v. Northwestern 
Mut, Life Ins. Co,, 189 N.Y. 100, 81 N.E. 777 (1907); Traflet v. Empire Life Ins. Co., 64 N.J.L. 387, 
46 Atl. 204 (1900). 

*#* See discussion at note 35 supra. 
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interests shall be free of the claims of creditors.’ Priorities and exemptions are 
generally regarded as matters to be determined by the forum's local law." Because 
homestead exemptions require the acquisition of a local home by the deceased before 
becoming effective, this particular family interest usually is of concern only in the 
domiciliary administration.’ 

The family allowance cases indicate quite varied approaches to choice of law, with 
some states permitting allowances in ancillary administration, although most indicate 
that the matter is one to be considered at the domicile.'® Clearly, the domicile has 
the primary interest, and the personal representative should advise the widow to 
make her claim there. If it is necessary, because of the location of assets, to obtain 
a family allowance away from the domicile, the personal representative may well be 
advised to restrict the amount to that allowed at the domicile, if it be the lesser 
amount.’®* This is a matter which could well be called to the testator’s attention 
so that insurance or some other device can be set up to carry the family over the 
period of administration until distribution of the beneficiaries’ shares. 


F. Apportionment of Federal Estate Taxes 
One of the more difficult problems of administration of large estates in the 
United States is caused by the imposition of federal taxes and their proration by 
state statutes among various beneficiaries. The common-law solution to the distri 
bution of the burden of estate taxes was to pay them from the residue of the probate 
estate. This rule has been changed by decision or statute in half of the states to 


provide that such taxes shall be apportioned among the recipients of the assets 


making up the estate for tax purposes.’ As far as testamentary gifts are concerned, 


there have been few decided cases, It may perhaps be expected that many courts 
will, when faced with the problem, apply the law of the decedent's domicile to 
determine apportionment as to movables, and the law of the situs as to im- 


189 Fg, as to dower or forced share, see Fia. Srar. § 731.34 (1953); Ino. ANN. Siar. § 6-204 
(Burns 1953); Thompson v. Union and Mercantile Trust Co., 164 Ark. 411, 262 S.W. 324 (1924); 
1 AMERICAN Law or Property § 5.42 (1952); as to family allowances, see Ark. Star. ANN. § 62-2501 
Rev. Svar. § 152-12-16 (1953); Ipano Cope Ann. § 15-504 (1947); Kan 
Cope ut. 7, § 664 (1940); lowa 


(Supp. 1953); Coro Gan 
Strat. § 59-403 (1949); as 
Cope § 635.7 (1954); Kan. Gen. Strat. § 59-403 (1949) 
stead, sce Ata. Cope tit. 7, § 661 (Supp. 1953); Cat. Pros, Cops o (1949) 
X, $1; Minn. Strat. § $25.39 (1953). 

* Sec, ¢.g., Jaeglin v. Moakley, 236 Mo. App. 254, 151 S.W.2d 524 (1941); Sanders vy Armour 
292 U.S. 190 (1934); cf. Henderson v. Usher, 125 Fla. 709, 170 So. 846 (1946) 
Matthews v. Matthews, 249 Ala. 


52 S.E.2d aig (1949); Collins v 


to personal and household effects, see ALa 
Minn. Svar. § 525.15 (1953); as to home 
Fra. Consr, art 


Fertilizer Works, 
161 See In re Graham's Estate, 73 Ariz. 179, 239 P.ad 365 (1951) 
611, 32 So.2zd 514 (1947); S. D. Scott & Co, v. Jones, 230 N.C. 74, 
Collins, 150 Fla. 374, 7 So.ad 443 (1942); Leonetti v. Tolton, 264 Mich. 618, a50 N.W. 512 (1933) 
4° See Scoles, supra note 64, at 172. 
98 See id. at 180. 
196 See, ¢.g,, Henderson v. Usher, 125 Fla. 709, 170 So. 846 (1936); Regents of the Universit 


System v. Trust Co., 194 Ga. 255, 21 S.E.2d 691 (1942); Louisville Trust Co, v. Walter, 306 Ky. 756, 
Pros, Cope $§ 970-77 (1949); 


207 S.W.2d 328 (1948); Ark. Star. Ann. § 63-150 (1947): Cat. 
Conn. Gen. Strat. §§ 2075-81 (1949); N. J. Svar. Ann. §§ 3A: 25-30-38 (1951); N. Y. Dee, Est 
Law § 124; Pa. Strat. ANN. tit. 20, §§ 881-87 (Supp. 1955). See generally Scole {pportionment o} 


/ 
Federal Estate Taxes and Conflict of Laws, 55 Corum. L. Rey. 261 (1955) 
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movables,’** Nearly all the litigation has been in New York, whose courts con- 
sistently have applied the law of the decedent's domicile in all cases to determine 
apportionment.’ Inter vivos transfers may also be required to bear a share of the 
tax. Of the three jurisdictions that have considered the conflicts problem of ap- 
portionment against inter vivos trusts, Minnesota and Massachusetts have applied 
the law of the place of the creation and administration of the trust, and New York 
has applied the law of the decedent’s domicile at death.’ 

Because he must pay the tax and enforce contribution if apportionment is re- 
quired, the domiciliary personal representative is most concerned with this problem. 
He may use his full power of retention and set off to enforce contribution, and he 
may sue to enforce contribution.’ Here, again, sympathetic personal representa- 
tives of the different administrations are needed to negotiate effective apportionment. 

Fortunately, this is a matter subject both to the decedent's intention and to control 
by the draftsman. Every dispositive instrument should have an express provision 
stating the wishes of the testator with regard to apportionment of estate taxes. If 


the taxes are to be paid from the residue, this should be stated. If the testator 
desires to apportion the tax, this should be stated by indicating which gifts are to 
contribute and which, if any, are not. Of particular concern are inter vivos dis- 
positions; as to these, the intention of the testator should be indicated in both the 


will and the inter vivos instrument to assure the result without regard to the conflicts 
£ 
attitude of the courts which might later pass on the question.’ 


G. Distribution 


Many of the local-law peculiarities that distort the testamentary scheme may be 
remedied or at least alleviated by judicious handling of distribution. Distribution 
of immovables is made at the situs, while distribution of movables is usually made 
at the principal place of administration, which, under Anglo-American law, is the 
domicile at death.’ Distribution of movables may be made in ancillary admin- 


8 Ch Riggs v. Del Drago, 317 U.S. 95 (1942). 

°° In re Peabody's Estate, 115 N.YS.2d 337 (Sup. Ct. 1952); In re Ruperti’s Estate, 194 Misc. 376, 
86 N.Y.S.2d 887 (Surr. Ct. 1949); In re Bernie's Estate, 74 N.Y.S.2d 887 (Surr. Ct. 1947); Goodman's 
Estate, 76 N.Y.S.2d 706 (Surr. Ct. 1946); In re Dommerich's Estate, 74 N.Y.S.2d 283 (Surr. Ct. 
1945). 

*°T First Nat'l Bank v. First Trust Co., 242 Minn. 226, 64 N.W.2d 524 (1954); Isaacson v. Boston 
Safe Deposit & Trust Co., 325 Mass. 469, 91 N.E.2d 334 (1950); In re Gato’s Estate, 276 App. Div. 651, 
97 N.Y.S.2d 171 (1st Dep't 1950). See also Knowles v. National Bank of Detroit, 76 N.W.2ad 813 
(Mich. 1956). 

*°* See In re Peabody's Estate, 115 N.Y.S.2d 337 (Sup. Ct. 1952); In re Gato’s Estate, supra note 167; 
Central Hanover Bank y. Peabody, 190 Misc. 66, 68 N.Y.S.2d 256 (Sup. Ct. 1947); cf. Matter of Buck- 
man, 270 App, Div. 707, 62 N.Y.S.ad 337 (1st Dep't, 1946). See also note 164 supra. 

‘"* The attitude of Massachusetts, Isaacson v. Boston Safe Deposit and Trust Co., 325 Mass. 469, 
gt N.E.ad 334 (1950), and Minnesota, First Nat'l Bank y. First Trust Co., 242 Minn. 226, 64 N.W.2d 
524 (1954), is that apportionment against the inter vivos trust is governed by the law applicable 
to the trust and that the domicile of the settlor at death is without jurisdiction to impose the obliga- 


tion. Consequently, provision in both instruments would seem to overcome the possible invalidating 


effects of this approach. 
*7 See Goopricn, op. cit. supra note 1, at 576; Ky. Rev. Star. § 395.260 (1953); Me. Rev. Srar. 


c. 156, § 32 (1954). 
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istration if some policy of the forum would be offended by the proposed distribu 
tion of the principal administration.’"' Examples are undue taxes, limitation on 
charitable gifts,'"* or even payment to’ creditors or claimants whose claims are not 
recognized in the other jurisdiction.’™ If there are substantial assets at the dom- 
icile or any other chosen forum which will accede to the testator’s wishes, this 
forum can retaliate against foreign distribution by adjusting its own distribution 
to offset that of another administration. In cases of elections against the will in one 
jurisdiction and taking under it in another, this method of retaliation is often used 
to restore, as far as available assets permit, what the forum believes to be the pre- 
ferred testamentary scheme. While perhaps sometimes used to enforce provincial 
attitudes by an ancillary forum, this is a useful device for the domicile, as the 
jurisdiction most intimately interested in the decedent, his estate, and family, to give 
effect to the testator’s plans in light of the domicile’s prevailing policy." This 
suggests that wherever possible, the principal administration should be the last to 
distribute and that the principal personal representative guide himself by the dom 
iciliary law in determining questions of elections and adjustment of foreign distri 
bution. The distribution control is, of course, more effective if there are substantial 
amounts available for distribution at the domicile. 

Distribution to foreign fiduciaries under terms of testamentary trusts or life 
estates or gifts to minors may also well raise important conflicts problems, In all 
such cases, the distributing fiduciary must require qualification under the various laws 
having contact. Extreme caution must be exercised in assuming that the concept 
of the fiduciaries’ duties and beneficiaries’ rights, as understood in Anglo-American 
law, can efficiently be transferred to the system of another country. Both the effect 
of the gift and the transfer to a foreign fiduciary, as well as the latter’s qualifications, 
must be thoroughly explored by the draftsman and the advisor of the distributing 
fiduciary.'7* Quite often, a trust arrangement, with administration in a familiar 
forum, with appropriate precaution by way of bond, is better than subjecting the 
assets to the uncertainty of an unfamiliar foreign concept.'”® 

V 
CONCLUSION 

As in most areas of preventive law, the best way to avoid conflict-of-laws prob 

lems in succession is to have the estate owner’s assets and estate plans so arranged 


171 See Lawrence v. Kitteridge, 21 Conn. 577 (1852). 

178 See Matter of Beresford’s Estate, 146 Misc. 140, 262 N.Y. Supp. 78 (Surr. Ct. 1932); Graveley v. 
Graveley, 25 S.C. 1 (1885); Matter of Hughes, 95 N.Y. 55 (1884); cf. In re Lawrence's Will, 93 
Vt. 424, 108 Atl. 387 (1919). 

3 In re Lorillard, [1922] 2 Ch. 638 (C.A.); ef. Caruso v. Caruso, 106 NJ. Eq. 130, 148 Atl. 
882 (Cr. Err. & App. 1930). 

17 See Griley v. Griley, 43 So.2d 350 (Fla. 1949); Murphy v. Murphy, 125 Fla. 855, 170 So. 856 
(1936); In re Lawrence's Estate, 93 Vt. 424, 108 Atl. 387 (1919); Cummings’ Estate, 153 Pa. 497, 25 
Atl. 1125 (1893); Van Dyke's Appeal, 60 Pa. 481 (1869). See also Scoles, Conflict of Laws and Elections 
in Administration of Decedents’ Estates, 40 Inv. L. J. 293, 308 (1955) 

178 See WoLrFr, op. cit. supra note 1, at §91 


74 
7 See discussion at notes 77 and 87 supra 
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that they do not arise. This is, of course, much easier to say than to do, as few 
clients are willing to so limit their affairs as to conform to what an attorney might 
suggest in order to assure a most favorable post-mortem factual situation. Neverthe- 
less, so far as the interests of the client permit, the simplest solution to any potential 
conflict-of-laws problem is to prevent any “conflict” from occurring. Consequently, 
an effective approach in this area is first to locate assets in states with internal law 
or conflict-of-laws rules sympathetic to the control desired by the testator; second, 
to satisfy the internal law requirements of jurisdictions having the controlling 
contacts with the estate; third, to use express clauses indicating the intention of 
the estate owner in matters subject to his intent; fourth, to include express choice- 
of-law clauses in the estate instruments; and finally, and perhaps most important, to 
impress upon the client the necessity of periodic review of his entire dispositive 
scheme in order to assure the accommodation of changed circumstances that would 


otherwise distort his planned distribution. 








CONFLICT AVOIDANCE IN THE LAW OF 
PATENTS AND TRADEMARKS 


Perer Mernnarpt* 


I 
INTRODUCTION 
The law of patents and trade-marks is notoriously difficult and complex, but from 
the aspect of the conflict of laws, it is relatively simple. Situations and relations in 
which a conflict of laws arises are not frequent, and when they do occur, the ap- 
plicable law is, in the majority of cases, easy to determine. Therefore, the conflict of 
laws is much more of a fringe problem to the patent and trade-mark lawyer than to 


the commercial lawyer.’ 
Two cardinal problems continually face the patent and trade-mark lawyer: Is the 


patent or trade-mark valid? Is it infringed? ‘There is only one law applicable to 


these problems—namely, the law of the country where the patent or trade-mark 
was granted and/or is registered, the so-called “country of protection”—and, accord- 
ingly, no conflict of laws can arise in these connections.” Furthermore, proceedings 
for the revocation of a patent or for declaring a patent null and void, as well as pro- 
ceedings to expunge a trade-mark from the register, can be heard only in the country 
of protection.* Thus, for example, if an Englishman, E, owns a German patent 
and another Englishman, F, wishes to institute proceedings to have the German 
patent declared null and void, F must institute the proceedings in the German 
Patent Office and cannot bring the case before the British Patent Office or the 
English courts, even if E agrees. ‘This follows from the fact that a monopoly 
granted by the government of one country cannot be revoked by the courts or offices 


* Dr. Jur., University of Freiburg, Germany. Of the Inner Temple, Barrister-at-Law; Legal Adviser to 
British and German companies on patent and trade-mark law Author, INveyTions Parents AND 
Monopory (2d ed. 1950). Contributor to legal periodicals, 

? Although the international conventions and agreements relating to patents and trade-marks are of 
great importance to the owners of industrial properties and their lawyers, they are but agreements between 
states and bind-—directly or indirectly through domestic legislation—only the patent offices of member 
states: the do not deal with private international law or the conflict of law See generally Kronstein 
and Till, A Reevaluation of the International Patent Convention, 12 Law & Contemp. Pron. 765 (1947); 
D. M. Kerry, Law ov Trape-Manks anp Trape Names 697, 903 (7th ed., Lloyd & Bray 1951); and 
3 Rupotr Cartman, Unrark Comperirion AnD Trape-Marks app. xix-xxu (1945) 

*It is significant that no leading treatise on American, British, Canadian, French, German, or Swiss 
patent and trade-mark law devotes a chapter to the conflict of laws, or even mentions the subject in 
its index. Conversely, with possibly one exception, see Crive M. Scumirrnorr, Tue Enotisn Conriicr 
or Laws 13, 14, 205, 212, 418 (3d ed. 1954), the leading treatises on the conflict of laws deal only 
briefly, if at all, with patents and trade-marks. E.g., Rabel confines his treatment of the subject to a few 
lines quoting a small number of cases to the effect that a patent or trade-mark can be infringed only in 
the country of protection. See 2 Ernsr Raper, Tue Conrricr or Laws 295 (1950) 

*It has been argued, however, albeit unconvincingly, that courts at the domicile of the defendant 
should also be competent to hear nullity proceedings. See Avois Trotter, Das INTERNATIONALE PrivaT- 
UND ZIvVILPROZESSRECHT IM GewerRBLICHEN RecuTsscHuTz UND Unnrerreecr 239 (1952) 
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of another. Similarly, proceedings for the infringement of a patent or trade-mark 
can be instituted only in the country where the infringement has occurred—that is, 
the country of protection—again reflecting the territorial effect of the grant.‘ 

Transactions in which a conflict of laws may arise, however, comprise the follow- 
ing: assignments of patents, licenses under patents, service agreements with inventors, 
contracts for the sale or hire of patented articles, patent clauses in cartel agreements, 
assignments of trade-marks, agreements to use trade-marks, and contracts for the 
sale or hire of branded goods. The jurisdiction of courts over these matters is de- 
termined by the same general rules that determine the competence of courts to hear 
actions concerning other contracts. Accordingly, the court can always entertain 
a case if the defendant either is within or has submitted to its jurisdiction. In addi- 
tion, the court can hear a case if the contract was made within, has been broken 
within, or is otherwise governed by the law of its jurisdiction. Jurisdiction may also 
exist in other special situations. Consequently, courts of one country may have juris- 
diction to entertain disputes relating to contracts dealing with patents or trade-marks 
registered in another country.” 

In this article, we shall first examine how the private international laws of par- 
ticular countries—ic., their national laws—resolve such conflicts of law as may arise 
if the parties themselves fail to do so; then, the cases in which conflict-avoidance 
clauses are desirable and the extent to which national laws will give them effect. 


Il 
Conrticts iN Contracts RELATING TO PATENTS 


The essential validity—as opposed to the formal validity’—of a contract relating 


to patents is governed by the law of the country of protection, unless the parties have 
expressed a different intent.’ Application of this principle was recently illustrated 
in British Nylon Spinners Ltd. v. Imperial Chemical Industries Ltd.® There, certain 
British and Commonwealth patents, originally the property of the American Du 
Pont Company, were assigned to ICI, which, in turn, agreed to grant BNS an ex- 


*See 2 RABEL, Op. cit. supra note 2, at 295 for American law; Martin Worrr, Privare INTERNA 
rIONAL Law 494 par. 471 (1945) for English law; and Trovver, op. cit. supra note 3, at 266 for Conti 
nental law generally. In special cases, however, the proceedings may possibly be brought at the domicile 
of the defendant—at any rate, with his consent. Id, at 270. 

* See ScuMITTHOPE, Of. cit. supra note 2, at 433. 

* The general rules of the conflict of laws relating to the form of contracts apply in the field of patents 
and trade-marks. Accordingly, the evidential form of the contract must comply with the lex fort, see 
ScuMITTHOFE, op. cif, supra note 2, at 402; and the substantial form of the contract must comply 
with the “proper law" of the contract—usually the lex loci contractus or the law of the country of pro- 
tection, Id. at 119. Some countries, such as France, however, consider the question of form to be 
d'ordre public and insist that for French patents and trade-marks, French law be observed. See Trouier, 
Op. cit, supra note 4, at 177. 

The form of the documents required to enter the assignment of or the license under a patent or trade- 
mark in the register must always comply with the law of the country of protection. A. V. Dicey anp 
J. H. C, Morais, Tae Conriricr or Laws 512 (6th ed. 1949). 

" This follows from the general rule that the proper law of contracts relating to choses in action is the 
lex situs or the lex causae. See Scumirrnorr, op. cit, supra note 2, at 211, 

*[1953] 1 Ch. 19 (C.A.) 
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clusive license thereunder. Before the formal license was executed, however, judg- 
ment was given by a United States District Court, ordering ICI to reassign the 
patents to Du Pont, subjecting the patents to compulsory licensing, and decreeing 
immunity to persons importing into Britain articles covered by the patents lawfully 


* The United States court, however, was most 


manufactured in the United States." 
careful to explain that its judgment was directed against ICI in personam and that 
its effectiveness, therefore, depended on the recognition it would be accorded as a 
matter of comity by the courts of the foreign sovereign who had granted the patents 
in question. BNS then brought an action against ICI for specific performance of 
their agreement, which ICI resisted, pleading in bar the judgment of the United 
States court. In dismissing an appeal from an interim injunction restraining ICI 
from reassigning the patents to Du Pont, the Court of Appeal, through Sir Raymond 
Evershed, M.R., observed :'° 

An English patent is a species of English property of the nature of a chose in action 
and peculiar in character. By English law it confers certain monopoly rights, exercisable 
in England, on its proprietor. A person who has an enforceable right to a licence under 
an English patent appears therefore to have at least some kind of proprietary interest which 
it is the duty of our courts to protect. And, certainly so far as the English patents are 
concerned, it seems to me with all deference to his Honour’s judgment, to be an assertion 
of an extra-territorial jurisdiction which we do not recognize, for the American courts to 
make orders which would destroy or qualify those statutory rights belonging to an English 
national who is not subject to the jurisdiction of the American courts. 


Subsequently, relying on this exposition, the court granted specific performance 
of the agreement and ordered ICI to execute the exclusive licenses to BNS so that 
they could be entered in the register of patents. 

Both parties in this case were British firms, but the reasoning of the Court of 
Appeal that rights under a British patent, being a species of English property, must 
be protected by the English courts goes far to sustain the rule that the essential 
validity and effect of contracts to assign patents and to give licenses thereunder are 
governed by the law of the country of protection, irrespective of the nationality or 
domicile of the parties. Nor is this rule in conflict with the earlier case of Actien 
gesellschaft fiir Cartonnagen Industrie v. Temler & Seeman.'' ‘There, the by-laws 
of a German company stipulated that a certain German inventor, who, as co-founder, 
had signed them, should, for a limited period, transfer to the company all his further 
inventions and the resulting patents in a particular field. ‘The English court, in con- 
struing the by-laws and the resulting obligation to assign certain British patents, 
looked to German law. This case is, however, distinguishable, in as much as the 


obligation to assign the British patents arose not from an ordinary contract, but 


rather from the by-laws of the German company—which, of course, have to be 


* United States v. Imperial Chemical Industries, 105 F. Supp. 215 (8S. D. N. Y. 1952) 
10 


[1953] 1 Ch. at 26 
78 R. P.C. 6 (1901) 
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construed according to German law.’* In the context of Continental law, it may be 
observed, this rationale has been ratified and justified by the following reasoning: 
The monopoly situation is in the country of protection, and agreements relating 
to the disposal of rights under inventions and patents have their economic center 
and point of gravity in that country. Accordingly, if the contract deals only with 


patents granted in one particular country, the law of that country will govern the 
contract.'® 

The matter becomes more complicated, however, if the contract deals with the 
assignment of or licenses under patents granted or to be granted in two or more coun- 
tries, Let us take, for example, the case where an inventor sells to a corporation his 
rights in his inventions in a particular field together with the resulting patents in all 
countries of the world, and a dispute arises as to the extent of his obligation. There 
appears to be general agreement that the entire transaction—ic., the essential validity 
of the contract, embracing such issues as the capacity of the parties, necessity of con- 
sideration, invalidity of the contract because of restraint of trade, etc., as well as its 
interpretation and the quality and effect of the rights and duties arising thereunder 
—should be governed by the same law.’* Thus, an eminent writer has observed:'® 

The contract is a unity even though it results in the transfer of individual rights in 
individual countries. The purchaser intends to exploit the invention in accordance with a 
uniform plan; the territorial frontiers and the individual territorial laws may impede the 
central economic concept but cannot cancel it. If several, say twenty or thirty countries, 
are involved the contract as a unity has a relation of equal intensity to each of them. 
The contract has to be performed in the total economic space and not in each territory in- 
dividually. 

Nevertheless, there remains the problem of ascertaining which law should be 
applied. If both parties are nationals of or domiciled in the same country, their per- 
sonal law will usually be decisive because this can be presumed to have been their 
intent; if not, and if their personal laws differ, the general rules of the conflict of 
laws must be invoked. The Continental conflicts rule appears to favor the law of 
the domicile of the assignor because it is he who essentially implements the con- 
tract." The Anglo-American conflicts rule, however, is less readily discernible, since 
there appears to be no case authority directly in point, although certain factors 
would, it is submitted, significantly influence any decision in the matter. Thus, if 
the assignor is the inventor, and if he has assigned not only his inventions and patents 
at the date of the contract, but also future inventions in the same field and his im- 


provement patents, there is a presumption that his personal law should govern the 
contract. Similarly, if the invention originated in the assignor’s research laboratory 
or pilot factory which must continue to supply technical know-how to the assignee, 


1? But see 3 RABEL, op. cit. supra note 2, at 73. 
** See TROLLER, OP. cif. supra note 3, at 187, 188 
** See SCHMITTHOFF, Of. cit. supra note 2, at 123 
** TROLLER, op. cit. supra note 3, at 189 

** See TROLLER, Op. cit, supra note 3, at 191 
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there again is a presumption that the personal law of the assignor should prevail. 
On the other hand, if further research or the construction of the pilot factor must be 
undertaken by the assignee, this may suffice to apply the personal law of the assignee. 
Somewhat analogously, the personal law of the licensee may govern the contract 
if his license is exclusive, particularly if the licensee must pay the renewal fees and is 
required to take all steps to keep the patent in force, such as, for example, active 
commercial exploitation to avoid compulsory licenses or revocation. Another ground 
supporting application of the personal law of the assignee or licensee may be existence 
of an obligation on him to sue infringers at his own expense. 

However, even if the court, in resolving the conflict of laws, holds that a foreign 
law, such as the personal law of one of the parties, governs the contract, this de- 
termination will apply only to the relations between the parties; with respect to the 
rights of third parties, the law of the country of protection will again be held to 
prevail. Let us take, for purposes of illustration, the case where F, a German reg- 
istered owner of a British patent, assigns the patent first to a German, G, who is not 
entered in the British register, and then to another German, H, who has no notice 
of the first assignment and is entered on the British register. Under German law, 
G, being the first assignee, has the better title;'’ on the other hand, under English 
law, H, being a bona fide purchaser, has the better title."* If a dispute should arise 
between G and H regarding the ownership of the British patent, it would be de- 
cided by an English court in accordance with English law, despite the fact that the 
contract between F and G, as well as that between F and H, are admittedly governed 
by German law. 

Special considerations will also arise if provisions for the assignment of or for a 
license under a patent form part of a more comprehensive contract. Let us take, 
for example, the case where an obligation to assign patents forms part of a service 
agreement between an employer and an employee which specifically provides that 
all inventions made by the employee in the field of activity of the employer shall 
belong to the employer—or where this may be implied by law in the absence of an 
express provision to that effect. If the employer and the employee are domiciled 
in different countries, the question of which law applies to the service inventions 
will depend on which law applies to the entire service agreement. The personal law 
of the parties, the country where the services are to be performed, and possibly the 
place where the contract was concluded will be decisive factors; the country of 
protection of the patents will be only of secondary importance."® 

Agreements relating to the assignment of or licenses under patents may also 


form part of a partnership agreement or an agreement for the formation of a 


company or a joint venture; using the German expression, they may form part 
of a Gesellschaftsvertrag. For example, an English and a Dutch company may 


See Reimer, Parenroesetz 399, 718 (1949). 
See Tuomas TerreLt anno Courtney Suriiey, Toe Law ov Parents 248 (1952) 
** See ARNOLD SELIGSOHN, PaTENTGESETZ 113 (1932); TROLLER, op. cif. supra note 4, at 193 
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join forces to build oil refineries in various South American countries, including, say, 
Colombia and Venezuela, and form local companies in these two countries for that 
purpose, granting licenses to them under their respective local patents. If we as- 
sume that Dutch law governs the general provisions of the contract between the two 
parent companies as well as the contracts between the two parent companies and the 
local subsidiaries, Dutch law will govern also the the rights and obligations of the 
parties concerning the Venezuelan and Colombian patents and the licenses there- 
under, and the law of the country of protection—i.c., Colombia and Venezuelan law 
—will not apply. 

Patent licenses may also form part of contracts for the sale or hire of goods. 
The simplest case is the sale of an article covered by a patent. If there is nothing 
to the contrary in the contract, the law, of course, implies in all countries that the 
purchaser has a license under the patent of the vendor to use and resell the article 
purchased.” If, however, the vendor attaches express restrictive conditions to the 
sale, then the implied license to the purchaser may, depending on the applicable law, 
be limited by these restrictions. Let us take, for example, the case where an 
English manufacturer sells to a German importer a radio tube covered by a British 


and a corresponding German patent belonging to the manufacturer. The contract 
expressly provides that the tube shall be used only in a receiver (not covered by 
patents) made and supplied by the manufacturer. In breach of this condition, the 


purchaser uses the tube in a receiver supplied by a third party. Under English law, 
such a restrictive condition prohibiting the purchaser from using articles not supplied 
by the vendor is void,” whereas in Germany it is valid. Whether English or German 
law applies here must be decided in accordance with the general rules of the conflict 
of laws concerning contracts of sale, irrespective of the patent aspect. 

These conflicts rules, of course, do not operate in a vacuum, and their application 
may be tempered by overriding public policy considerations, Thus, the exchange- 
control regulations of Great Britain and many Continental countries—which govern 
the sale of a patent to a foreigner, the payment of the purchase price for a patent to 
a foreigner, the grant of a license under a patent to a foreigner, and the payment of 
royalties for a license under a patent to a foreigner—will be applied by the courts, 
irrespective of the law otherwise governing the contract.*” Let us take, for example, 
the following case: A French patentee, F, sells his French patent to an Italian, /, 
and the contract provides that Swiss law shall apply. Under French and Italian 
exchange-control law, permission would be required; under Swiss law, such per- 
mission would not be necessary. If application by the parties to the French and 
Italian exchange-control authorities for a permit has been unsuccessful, the French 
as well as the Italian courts will hold the contract void. Thus, although the Swiss 

See Terrett. & SHELLEY, Op. cit. supra note 18, at 259. 

*' Patents Act, 1949, 12, 13 & 14 Geo, 6, c. 87, $57. 

** Cf. Boissevain v. Weil, [1950] A. C. 327, in which the House of Lords held the British exchange 


control law and regulations to be applicable by English courts, even where they arrogate to themselves 
extraterritorial effect, or where another law otherwise governs the transaction. 
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courts may regard the contract valid under their law, a Swiss judgment recovered 
thereon by one of the parties will be unenforceable in France or in Italy.” 
Cognate cases are those in which patent licenses and agreements to exchange 
technical know-how form part of international cartel agreements. The arrangements 
will generally apply to patents in all countries covered by the cartel, and one desig- 
nated law will apply uniformly to the entire contract, irrespective of the country in 
which a particular patent was granted. Frequently, the designated law is that of 
some country having no anticartel or antimonopoly legislation, such as Switzerland. 
Prima facie, that law will, then, apply to the patent clauses in the cartel agreement, 
such as those providing for mutual patent licenses and undertakings not to oppose 


patent applications of other members. But, since anticartel and antimonopoly laws 


reflect a strong public policy of a state, here, too, they will be applied by the courts 
of that state, irrespective of the law purportedly governing the contract. Let us take, 
for example, the following case: A cartel agreement relating to radio and television 
tubes, governed by Swiss law, provides that a member shall be licensed under the 
patents of other members only in countries where the licensee has a sales quota under 


the cartel and that a member shall not apply for a compulsory license in a country 
where he has no quota. Assume that an English member of the cartel has no 
quota in England for a certain type of television tube because in the basic year when 
quotas were established all such tubes were imported into England from Germany. 
The English cartel member then commences to manufacture such tubes in England, 
thereby infringing a British patent owned by the German cartel-member. After 
unsuccessfully seeking a license, the English member applies to the British Patent 
Office for a compulsory license under the British patent of the German member. 
The Comptroller of the British Patent Office will grant the compulsory license—pro- 
vided all other conditions are satisfied**—since the undertaking of the English mem 
ber not to apply for the compulsory license will be held unenforceable as being 
contrary to English public policy, even if valid under the Swiss law applicable to the 
cartel agreement. It should be noted, however, that the compulsory license thus 
granted will apply only to the British patent; and if the German cartel-member holds 
corresponding patents abroad, he will still be able to stop the sale abroad of articles 
made by the compulsory licensee in England on the strength of the patents he holds 
in the foreign country of sale.*° 

These cases and examples demonstrate that where all patents comprised in a 
contract are granted in a single country, the contract will normally be governed by 
the law of that country, being the law of the country of protection. Consequently, 
in such a case, a conflict-avoidance clause will not normally be necessary, although it 
may still be advisable to insert one as a matter of precaution, Where, however, both 
parties to a contract are nationals of or domiciled in the same country, being a coun 

28On exchange-control in Great Britain, see Curve M. Seumerruorr, Tur Exrorr Trane c. 26 (ad 


ed. 1955) 
** See Patents Act, 1949, 12, 13 & 14 Gro. 6, c. 87, $37 
2° See Branco Wuire, Patents ror INveNTIONS 272 (1955) 
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try different than the country of protection, there may be some question as to 
whether the personal law of the parties or the law of the country of protection was 
intended to govern the contract, and in this special case, therefore, it is desirable to 
insert a conflict-avoidance clause into the contract. Usually, the parties will prefer 
their own personal law, both because they are familiar with it and because litigation 
in their own home country is likely to be more convenient and less expensive for 
them, Even if the parties choose their personal law, however, questions concerning 
the validity of any foreign patent will, nevertheless, have to be decided in accordance 
with the law of the country of protection. 

On the other hand, where a contract deals with rights to patents granted in 
different countries, difficult problems of the conflict of laws are likely to arise. In such 
a contract, therefore, a conflict-avoidance clause is essential. It should be noted, 
however, that even if the parties choose a law other than that of the country of 
protection, this will not enable them to escape regulations forming part of the public 
policy of the country where they exercise rights under individual patents covered by 
the contract. This is true particularly as regards exchange-control regulations and 


provisions to prevent the abuse of monopoly. 


Il 


Conriicts IN Contracts ReLtatinc To Trape-Marks 


In the field of trade-marks, as in the patent field, the principle of territoriality 
applies, and the law of the country of protection governs the contract, unless the 
parties have expressed a different intent. Thus, if all the trade-marks assigned 


by a contract are registered in a single country, the law of that country—the country 
of protection—will usually govern the contract. 

The problem becomes more difficult, however, if the marks are registered in 
several different countries. Let us take, for example, the case where a firm has 
businesses, goodwill, and trade-marks in many different countries and transfers the 
businesses, goodwill, and trade-marks in all these countries to another firm by a 
single contract. If the contract does not indicate which law shall apply—a situation 
for which there appears to be no case authority directly in point—it has been sug- 
gested that the transfer be considered a uniform transaction and that the law at 
the domicile of the transferor prevail.*’ It would seem, however, that this proposal 
is too sweeping, and it is submitted that each case rather must be examined and 
decided on its merits. If the existence of the contract as a whole is at issue, for 
example, because the capacity of the parties to contract is in dispute, then the law at 
the seat of the assignor may perhaps properly apply. If, however, the effect of the 
global contract on the assignment of trade-mark is at issue only in an individual 
country, then it may be preferable to split the contract into its various territorial com- 
ponents and to apply the law of the appropriate country of protection to the dispute. 


** See note 7 supra. 
*" See TROLLER, Op. cif. supra note 3, at 202, 217. 
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Special consideration is also indicated where a trade-mark is purely an export mark 
or is associated with a branch or subsidiary abroad—in which latter case, the law of 
the country of protection will certainly govern. Even if the personal law of the 
assignor of the various marks in the different countries governs the contract as a 
whole, however, the regulations of the country of protection as regards the formalities 
of transfer,”* the assignment with or without goodwill,” and the regulations re- 
garding permitted or registered user*® must always be strictly observed. 

Problems of conflict of laws may also arise where the articles branded with 
registered trade-marks are shipped from one country to another under contracts 
imposing price-maintenance and similar obligations. In seeking to ascertain the law 
governing these transactions, distinction must be drawn between (a) the relation 
between the vendor and the purchaser; (b) the relation between the vendor and 
third party resellers; and (c) the relation between the vendor and another vendor. 
Let us take the following examples: 

Case a: A vendor in Holland sells branded goods to an importer in Germany, 
where the brand is registered for the Dutch vendor as a trade-mark, and stipulates 
that they shall not be resold under a certain price. The German importer resells 
under the stipulated price, and the Dutch vendor sues him in Germany. The ques- 
tion whether German or Dutch law applies is governed by the ordinary rules of the 
conflict of laws on contracts of sale, and the fact that the trade-mark is registered 
in Germany is of minor importance. 

Case 6; Varying the example, let us assume that the importer resells at the 
stipulated price, but that a third-party retailer, with knowledge of the price clause, 
resells below the list price. Since there is no privity of contract between the third- 
party retailer and the Dutch vendor, the vendor cannot sue for breach of contract, 
nor can he sue for trade-mark infringement, as the mark is genuinely used on the 
goods. If, however, the vendor has, throughout, rigidly maintained list prices for 
his branded goods in Germany, he can, in certain cases, sue the retailer in Germany 
for unfair competition;*’ and since this action sounds in tort, the question of what 
law shall apply to the original and subsequent contracts of sale is irrelevant. 

Case c: Various manufacturers of branded goods in a particular line agree not 
to sell their branded goods of a certain quality or size below a certain price—in other 
words, they form a trade association or a cartel. If the manufacturers are from 
different countries, problems of conflict of laws are bound to arise, and in such cases, 
the agreement will invariably contain a conflict-avoidance clause. Usually, as is 


the case in a patent contract, the law of a country with no or a few anticartel 
regulations, such as Swiss law, is chosen. However, laws declaring price-maintenance 


agreements unenforceable or illegal are often regarded as manifestations of a strong 


See note 6 supra. 

2” See notes 33 and 34 infra. 

®° See note 37 infra 

*' Gesetz gegen den unlauteren Wettbewerb 1909, §1. See 
523 (1929), and Reimer Werreewerssrecur 566 (1954) 


also Baumsacn KoMMENTAR ZUM 


WETTBEWERRBSRECH 
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public policy, and, consequently, courts frequently will apply the lex fort on trusts, 
restrictive practices, and cartels. Even where unenforceable in the courts, however, 
such agreements, in practice, are often enforced by extrajudicial means.”* 

The laws of many countries provide that a trade-mark can be assigned only to- 
gether with the goodwill or business to which it belongs;** and where it exists, this 
requirement must be observed, irrespective of the law governing the contract of as- 


signment.** Let us take, for example, the following case: A Frenchman, F, has a 
perfume factory in Germany and there sells perfume made in that factory under a 
trade-mark registered in Germany. By a contract concluded in France, expressly 
providing that French law shall apply, F assigns the German trade-mark to another 
French perfume manufacturer, G, but keeps and continues to operate his factory 
in Germany, now selling his perfume in Germany under a different mark. G, on the 
other hand, starts selling in Germany perfume made by him in France and brands 
it with the trade-mark assigned to him by F. On the strength of an inaccurate 
declaration regarding simultaneous assignment of the product made to the German 
Patent Office, the purchaser, G, is enrolled on the German register of trade-marks 
as owner of the mark. Subsequently, a third manufacturer, H, starts a perfume 
factory in Germany and brands his perfume with the same mark. G institutes suit 
against H for infringement, relying on his registered trade-mark, to which H inter- 
poses the defense that the plaintiff has no title to the mark, since its transfer to him 
without the business is void under German law.” The plainuff replies that the 
contract of assignment was governed by French law, which does not requires simul- 
taneous transfer of the business. Holding that the requirement of the simultaneous 
transfer of the business forms part of public policy, the German court will apply 
German law and dismiss the case, despite the fact that the contract of assign 
ment between F and G may otherwise be governed by French law. It is a moot 
point in German law whether the original owner of the mark can be restored to 
the register and then sue the infringer, or whether the mark has been completely 
destroyed.” In any event, it is seen that the conflict-avoidance clause may prove 
a trap to the unwary. 


'* See Committee on Resale Price Maintenance, Report, Cmp. No, 7696, at par. 144 (1949); and Com 
mission on Collective Discrimination, Report of the Monopolies and Restrictive Practices, Cmp. No. 9504 
(1955). See also British Restrictive Trade Practices Bill, Bill 99 of 1956, § 19, outlawing collective 
enforcement of resale prices, and § 20, sanctioning individual enforcement. 

** This rule obtains today in, ¢.g., the United States, U. S$. Trade Mark Law of 1946, 60 Svar. 431, 
1g U. S. C. § 1060 (1952); and Germany. Warenzerchengesetz 1953, § 8. It also obtained in Great 
Britain prior to 1938, British Trade Marks Act of 1905, 5 Epw. 7, c. 15, §22; but today a British trade 
mark can be assigned without the goodwill or business to which it belongs, provided the assignee ad 
vertises the assignment in accordance with prescribed directions. British Trade Marks Act, 1948, 1 & 2 
Guo, 6, ¢. 22, §22, In France, on the other hand, trade-marks are assignable free of any such restrictions. 
See P. O. Herewarp, Hanpsook on Trapt Mark Laws Turovenour rae Worip 72 (1951). 

‘The severity of this rule, however, is mitigated by art. 6 quater of the International Convention 
for the Protection of Industrial Property of March 30, 1880, as revised in London, June 2, 1934, which 
provides that it shall be sufficient if that portion of the goodwill or business is transferred which 1s 
situated in the country of assignment, 

** See note 33 supra. 

See Ruporr Busse, WARENZEICHENGESETZ 209 n. 46 §8 (1939). 
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Similarly restricted in the use of his property is the owner of a trade-mark who 
wants to give to another permission to use his mark—in other words, to grant a 
license under the mark. The laws of many countries prohibit licenses in respect of 
trade-marks, and the grant of such a license in these countries, coupled with the use 
of the mark by the grantee in defiance of the law, will render the mark void."" Let 
us take the following example: A Frenchman, F, is the registered owner of a 
British trade-mark for ladies’ dresses. In the past, F has imported dresses bearing 
this mark into England from France, He now forms a subsidiary company, EF, in 
England and grants to E a license to use the mark, with the express proviso that 
French law shall apply to the license agreement. No application is made to enter 
E as registered user in the British register, as is required by British law, but not by 
French law,”** but E starts using the mark. Subsequently, another English firm, H, 
infringes the mark. On being sued by F, H pleads that the mark has become invalid 
owing to the use by E, who was never the owner nor the registered user. F's action 
for infringement of the trade-mark will, it is submitted, be dismissed, although F 
and E might possibly succeed against H in an action for “passing off.” ‘The clause 
in the contract that French law shall apply to the license to use the mark will, thus, 
not help the parties if they fail to comply with British law—ce., the law of the 
country of protection, 

These cases and examples demonstrate that where all trade-marks comprised in a 
contract are granted in a single country, the contract will normally be governed by 
that country’s law, being the law of the country of protection. Consequently, in such 
a case, a conflict-avoidance clause will not be necessary. Only if both parties are 
nationals of or domiciled in the same country, being a country different from the 
country of protection, will a conflict-avoidance clause be desirable to avoid dispute 
as to whether the law of the country of protection or the personal law of the parties 
applies. 

On the other hand, where trade-marks in various countries are involved, a conflict 
avoidance clause is absolutely necessary because the rules of the conflict of laws in 
such a case are very ill-defined. Irrespective of the law chosen by the parties to apply 
to the contract, however, it is essential to comply with the sas cogens of the country 


of protection concerning the assignment of trade-marks, with or without goodwill, 


as well as the regulations concerning use of trade-marks by third persons, registered 
users, and related companies. 


*"' Bg., the owner of a wade-mark registered in the United States must not allow another to use his 
mark, except where the permittee is a “related company” which controls or is controlled by the registrant 
in respect to the nature and quality of the goods in connection with which the mark is used. U. 5 
Trade Mark Law of 1946, 60 Srar. 429, 443, 15 U.S. C. §§ 1055, 1127 (1952). In Britain, use of the 
mark by one other than its owner is allowed only if the former is entered in the register as “registered 
user”; and such an entry will not be accepted unless the registrar is satisfied that the use of the mark 
remains under the control of the registered owner. British Trade Marks Act, 193%, 1 & 2 Geo, 6, 
c. 22, §28. In other countries following the French system, such as Spain, licenses under trade-marks 
are permissible. See Herewarp, op. cit. supra note 44, at 72, 180 

See note 37 supra. 
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IV 
ARBITRATION IN INTERNATIONAL AGREEMENTS RELATING TO 
Parents AND Trape-Marks 

Matters touching rights and obligations of the parties to a contract in the field 
of patents and trade-marks, unlike those affecting the rights of the state, can be 
referred to arbitration for resolution.” Accordingly, arbitration is possible on ques- 
tions arising out of agreements to assign patents or trade-marks or out of license 
agreements under patents, such as, for example, the payment of the purchase price, 
or calculating the amount of the royalty to be paid under a license agreement, or the 
amount of damages for breach of contract. On the other hand, the existence 
of the patent or trade-mark, as such, cannot be affected by the verdict of an arbitra- 
tion tribunal. Thus, an arbitrator cannot revoke a patent, declare it null and void, 
or order a trade-mark to be expunged from the register; although where the ques- 
tion of the validity of a patent or trade-mark must be passed upon by an arbitrator 
only as an incident to his verdict, then he will be empowered to investigate it and 
to pronounce his view on it. For example, if, in a license agreement, there is an ex- 
press warranty that the patent is valid, then the arbitrator can and must examine the 
validity of the patent and dismiss a claim for royalties if he finds the patent invalid. 

Similarly, if a patentee, A, claims that B infringes his patent and the parties 
decide by an agreement ad hoc to refer to the dispute to arbitration, B can plead 
invalidity by way of defense, but he cannot counterclaim for revocation of A’s 
patent, which course would have been open to him if the case had been heard by the 
court. 

These principles apply not only to disputes between two parties who are nationals 
of or domiciled in the same country, but also to disputes with an international aspect. 
Apart from issues concerning the validity of the patent or trade-mark, where the 
law of the country of protection must be applied, the arbitrator will, in either case, 
have to apply the law governing the contract. This latter is, prima facie, presumed 
to be the law at the seat of the arbitration tribunal.” Let us take, for example, the 
following case: A license agreement between a German licensor and an English 
licensee contains the following clause: 

All disputes under this agreement shall be decided by arbitration in London, in 
accordance with the Arbitration Act, 1950. 


If, then, a dispute arises regarding payment of royalties by the English licensee 
under patents granted in several countries—say, Germany and England and Switzer- 
land and France, so that the law of the country of protection gives no indication of 
the intention of the parties—English law will govern the contract because the arbitra- 
tion takes place in London. If, however, the same clause is contained in a contract 

** See Davis, Patent Arbitration, A Modest Proposal, 10 Arn. J. 31 (1955); Deller, Extent and Use- 


Julness of Arbitration in Settling Patent Disputes, 3 Ans. J. 100 (1948). 
*’ See SCHMITTHOFF, Op. cit. supra note 2, at 486 
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dealing only with German patents, the presumption that German law, as the law of 


the country of protection, shall apply will probably oust the presumption that English 
law, as the law of the country of arbitration, shall apply. Counsel for the German 
licensor could successfully argue that arbitration in London was chosen only because 
it would be easier to enforce an award against the licensee, ordering him, for 
example, to pay royalties, if it was rendered by an English arbitrator sitting in 
London than by a German arbitrator sitting in Germany, and that the parties, 
nevertheless, wanted the dispute relating to the German patents to be decided by 
German law. 

International cartel agreements, which frequently contain provisions that all 
members shall, on payment of a royalty, be licensed under the patents of another 
member, usually contain arbitration clauses. Typical is the International Lamp 
Cartel Agreement of 1924, which bore the title “General Patent and Business De 
velopment” and was known as the “Phoebus Agreement.”"! 
was contained in article 19, which provided: 


The arbitration clause 


In the event of disputes between parties to this Agreement such disputes shall be sub 
mitted to the General Meeting or the General Board for decision... . All disputes arising 
from the decisions and acts of the General Board may be appealed from only to and shall 
be settled by a Tribunal of Arbitration to be elected by the General Board subject to the 
approval of the General Meeting. The Tribunal of Arbitration shall be composed of three 
or more impartial persons who shall base their decisions on justice and equity in accord 
ance with the obvious intent and purpose of the parties and the said decision shall be 
made by majority vote. Its decision shall be final and binding. 


And article 22 further provided that the parties 


*. Patent matters were treated in art 4, which provided: 

A. Existing contracts between any parties hereto relating to patents and experience covering lamps 
or the methods or appliances of their manufacture are hereby extended by such parties to the expiration 
of their agreement. 

B. Where it is possible for a party to obtain specific advantages given him by this Agreement only 
by using an invention owned or controlled by another party or by the use of another party's experience not 
at the time available by any other agreement, such first party shall be licensed under the patent 
necessary therefor and/or shall have such experience available for the period both parties shall be bound 
by this Agreement under the terms and conditions ordinarily applied by the second party to such a 
situation. Licence contracts already in force as well as the royalties usually paid in the lamp wade 
and the services to be rendered shall be taken into consideration in fixing the terms and conditions 
Lack of agreement regarding conditions shall not operate to prevent use of inventions or experience 
Suitable security for the payment of royalty or service charges for such use must be deposited with the 
management [of the cartel organization}. . 

C. (1) Disputes or disagreements arising under the foregoing section will be settled by the Tribunal 
of Arbitration which Tribunal, however, shall in such cases co-opt one of more impartial person 
experienced in patent matters. 

(2) Except by the beforementioned procedure of arbitration, which shall apply only between the 
partics in dispute and within the scope, territory, and term of this Agreement, no opposition against a 
patent or patent application will be possible during the continuance of the Agreement 

D. No license and/or experience granted under or in pursuance of this article shall itself operate 
to relieve any grantee from any obligation included in any other agreement which it may have with 
the grantor. 

E. Nothing in this Agreement may be interpreted as a licence to or as an agreement to licence 
any party to manufacture in any country where it is not now manufacturing 
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. shall recognize as the forum prorogatum in every case where the forum or tribunal 
is not specifically provided for under the terms of this Agreement, the Common Courts of 
the Canton of Geneva, Switzerland. This provision shall apply especially to those parties 
who refuse to be bound by the arbitration clauses of this Agreement on the ground that 
they are nationals of a country the legislation of which does not recognize general 


arbitration, 


The provisions of the Phoebus Agreement relating to patent licenses were, in fact, 
so well drawn, that few disputes arose; but those that did arise were settled expedi- 
tiously and to the satisfaction of the parties under the arbitration procedures pre- 


scribed, 


Vv 
Form or Conriict-AvoipANCE AND ARBITRATION CLAUSES 
The patent and trade-mark lawyer must consider when he should advise his 
client to insert a conflict-avoidance or arbitration clause into a contract and when 
such a clause would be inoperative or undesirable. Once he has decided that he 
does want such a clause, he should turn to the formulae evolved by the specialists in 
the general field of the conflict of laws and follow the precedents worked out by 
them."* Accordingly, a simple conflict-avoidance clause in a contract with inter- 


national aspects relating to patents and trade-marks might read: 


This contract, including its construction, validity, and performance, shall be governed 


by [e¢.g., Swiss] law. 


In addition to the choice-of-law clause, as has been indicated, a clause stipulating 
the courts competent to decide disputes may also be advisable in international agree- 


ments relating to patent and trade-marks. Here, a clause might, for example, read: 


All disputes under or relating to this agreement shall be decided by the courts of 


je.g., Switzerland |; 


or, 


The courts of [e.g., Switzerland] shall be exclusively competent to decide any disputes 


under or relating to this agreement. 


Such choice-of-jurisdiction clauses, it should be noted, however, although permissible 
under the laws of most European countries, are frowned upon by American courts 
if they tend to oust their jurisdiction.” 

A clause regarding address for notices may also be useful in international agree- 
ments relating to patents and trade-marks, It might read: 


Any notice under this agreement can be served on the parties hereto by registered 
letter sent to their address given herein. 


** See SCHMITTHOFF, Op. cit. supra note 23, at 46. 
*® See Evcen Lancen (Ep.), INTERNATIONALE LizenzverTRAGE 27 (1954). 
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Where arbitration is indicated, provision may be made for adherence to the 
rules of the International Chamber of Commerce, which recommends the following 
arbitration clause :** 


All disputes arising in connection with the present contract shall be finally settled 
under the Rules of Conciliation and Arbitration of the International Chamber of Com 
merce by one or more arbitrators appointed in accordance with the Rules; 


or the American Arbitration Association, which recommends the following clause 
in contracts involving foreign trade :*° 


Any controversy or claim arising out of or relating to this contract, or the breach 
thereof shall be settled by arbitration in [e.g., New York] in accordance with the Rules 
of the American Arbitration Association and judgment upon the award rendered by the 
arbitrator(s) may be entered in any court having jurisdiction thereof; 
or the following clause may be used: 


(1). All disputes arising in connection with the present contract shall be finally settled by 
arbitration. 

(2). Arbitrations held outside the United States of America shall be conducted in ac 
cordance with the Rules of the International Chamber of Commerce (unless by 
written agreement of the parties they adopt the Rules of the American Arbitration 
Association ), 

(3). Arbitrations held in the United States of America shall be conducted in accordance 
with the Rules of the American Arbitration Association (unless by written agreement 
of the parties they adopt the Rules of the International Chamber of Commerce). 

(4). Judgment upon the award rendered may be entered in any court having jurisdiction 
or application may be made to such court for a judicial acceptance of the award and 
an order of enforcement, as the case may be. 


(If the place of arbitration is determined in advance, either (2) or (3) above should 
be omitted, and whichever is retained should commence, “Arbitrations shall be held 


at... and shall be conducted. . . .”) 


V 
CONCLUSION 

In the field of patents and trade-marks, there are few decided cases on problems 
of the conflict of laws. Nevertheless, the following conclusions may fairly be drawn: 

1. If all patents or trade-marks comprised in a contract have been granted in a 
single country, then the contract will normally be governed by the law of that 
country, being the law of the country of protection, However, if both parties to 
the contract are nationals of or domiciled in the same country, being a country 
different from the country of protection, then the personal law of the parties may, 
according to the intention of the parties, govern the contract. 

2. If the patents or trade-marks comprised in a contract are granted in different 


** See AMERICAN ArsrrraTion Association, THe Practice or CommMerciAL ARBITRATION 241 (1924) 


European experts on patent license agreements have nearly all expressed themselves in favor of arbitra 
See LANGEN, op. cit. supra note 44, at 


tion by the International Chamber of Commerce 
*® AmeRICAN ARBITRATION AssociATION, CommerciaL ArsrreaTION Tripunats 14 (1941) 
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countries and the parties are nationals of or domiciled in different countries, difficult 
problems of the conflict of laws are likely to arise, and a conflict-avoidance clause is 
essential. 

3. If the parties choose a law other than that of the country of protection, the 
rules of public policy of the country of protection, such as exchange-control regula- 
tions, provisions against the abuse of monopoly, prohibition of assignment of trade- 
marks without the goodwill, or restrictions in granting licenses under trade-marks, 


must be observed. 
4. In international agreements relating to patents and trade-marks, arbitration 


clauses are usual and desirable. 








CONFLICT AVOIDANCE IN INSURANCE 


Artuur LenHorr* 


I 


The paradox that has always plagued the theorist and the practitioner in the con- 
sideration of the insurance contract in the conflict of laws is the variance in the result 
which the use of the same “contacts” may produce. The explanation is simple: 
Insurance law is still state law.' Companies, incorporated as they may be in small 
states, such as Connecticut and Delaware, carry on business with hundreds of 


thousands of customers whose residences are in other states. Nine out of ten ordi- 
nary insurance transactions contain, by virtue of this incidental fact, a foreign element 
sufficient to bring choice-of-law questions into play. When controversies arise, there- 
fore, the same concept may meet with many different interpretations, depending on 
the jurisdiction whose law is held to govern. 

An illustration: One of the most generally accepted rules seems to be that, absent 
a statutory rule to the contrary, a contract of insurance is governed with respect to 
matters of its execution, essential validity, construction, and effect by the law of the 
place where it was made*—the place where occurred the last event necessary to form 
a binding agreement.* ‘The determination of what constitutes this event, however, 
varies among the several jurisdictions, and this entails conflicts, Fidelity Mutual 
Life Association v. Harris’ is sufficiently exemplary. There, the life insurance 
policy, which had been issued at the main office of the insurer in Pennsylvania, was 
delivered to the applicant in Texas. It contained the usual clause: “The policy 
shall not be binding until delivery during the lifetime and good health of the 


*D.U.J. 1908, University of Vienna. Member of the New York bar; Distinguished Professor of 
Law, University of Buffalo School of Law. Onetime Justice of the Austrian Court for Constitutional 
Matters, and Professor in Vienna. 

* The upshot of the decision in United States v. South-Eastern Underwriters Ass'n, 322 U. 8S. 533 
(1944), if read together with the McCarran-Ferguson Insurance Regulation Act, 59 Srar. 33 (1945), 15 
U. S. C. § 1011 (1952), is the declaration of the federal government that it is for the states to regulate 
the business of insurance (as they have done it before), unhampered by federal legislation relating 
to interstate commerce. Cf, Prudential Insurance Co. v. Benjamin, 328 U. S. 408 (1946); Robertson v 
California, 328 U. S. 440 (1946). What the South-Eastern Underwriters decision achieved was the 
subjection of interstate insurance transactions to the federal antitrust legislation; and the above act of 
1945 created an option for the states, by assuming the corresponding responsibility through legislation 
of their own, to avert this subjection of their insurance companies to the federal antitrust laws. 

* See, ¢.g., 1 Grorce J. Coucn, Cycropepia ov Insurance Law § 194, at 430 (1931); Joun A. 
ApPLEMAN, InsunaNCE Law anv Practice § 7079 (1943); McHaney, “Binding Receipts’ and Conflict 
of Laws, 1947 Ins. L. J. 206, 207 

* E.g., Ruhlin v. New York Life Ins, Co,, 106 F. 2d gar (4d Cir, 1939). See also Resraremenr, 
Conriicr or Laws § 311, comment d (1935). For scepticism about the worth of such concepts, 
sec the thorough discussion in Cuartes W. Carnanan, Conriicr or Laws ano Lire Insurance Cow 
Tracts 26 (1942). For the logical-legal objections to this whole concept, see Warren W. Coox, Tre 
Locican AnD Lecat Bases or THE Conriicr or Laws 363% ef seq. (1942) 

*94 Tex. 25, 26, 57 S.W. 635, 636 (1900). 
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applicant and until the first payment due hereon has been made.” Relying on this 
clause, on a false statement in the application, and on the fact that under Texas law 
such misstatement may be regarded as a breach of warranty effecting a forfeiture, 
the insurer brought suit to cancel the policy. The Supreme Court of Texas, how- 
ever, held that such clause did not suspend until delivery the operative effect of the 
contract where the premium had already been paid and where the applicant, at the 
date of the issuance of the policy, was in good health, Accordingly, the contract 
was held to have been made not in Texas, but in Pennsylvania, whose law viewed 
the critical statements of the applicant only as misrepresentations and required more 
to effect a cancellation—namely, a showing of the materiality of the misstatement 


with respect to the risk. 

Clearly, then, the outcome of this litigation depended not on the court’s choice 
between two competing concepts or sets of connecting factors asserted by the adverse 
parties—as, for instance, might have been the case had one party referred to the place 
of contracting and the other to that of performance—since the court and the parties 
all seem to have been in agreement that the law of the place of contracting governed. 
There was a question only as to the meaning of this term, and this was resolved 


“—_ 


by the court’s choice of law. 

Even had the court defined the place of making the contract by reference to the 
place of delivery of the insurance policy’—and, in fact, “delivery” of the insurance 
policy has frequently been so construed*—a further conflict might still have arisen, 


for “the place of delivery varies with the method of delivery.”’ There is some 


authority that where delivery is by mail, the process of contracting is completed at 
the moment of mailing, so that a manual surrender to the applicant is no longer 
essential to effectuate contract;® there is other authority that the delivery is only 
completed at the time when and at the place where the applicant receives the 
policy.* Should the former rationale prevail, the law of the state in which the in- 
surer has its principal place of business demands control; should the latter, the 
law of the place where the applicant has his residence. 

Such diametrically opposed consequences may be drawn from similar choices 
between meanings of other terms. For example, in the case of binder receipts, 


* See, e.g., Ruhlin v. New York Life Ins. Co., 106 F. 2d g21 (3d Cir. 1939); Wilson v. Business 
Men's Assurance Co, of America, 181 F. 2d 88 (gth Cir. 1950). We may disregard for the moment 
terms expressly fixing the coming-into-effect of the transaction with reference to another fact, such as 
payment of the first premium during plaintiff's good health. See, ¢.g., Northwestern Mutual Life Ins. 
Co. v. McCue, 223 U. S. 234 (1912) (place of payment held connecting factor); Equitable Life Assur- 
ance Soc'y v. Clements, 140 U, S. 226 (1891) (same), For, delivery of the policy to the applicant would, 
of course, be irrelevant where the fact recognized as concluding the contract had not yet occurred, Potts 
v. Metropolitan Life Ins. Co., 133 Pa. Sup. 392, 2 A. 2d 870 (1938). 

"See Carnahan, The Conflict of Laws in Relation to Insurance Contracts, in A. B. A. Secrion or 
Insurance Law, Report or Prockenines 58%, 60 (1937). 

* Edwards v. Commonwealth Mutual Fire Ins. Co. of Pa., 197 F. 2d 62, 64 n.1 (3d Cir. 1952). 

* Resrarement, Conriicr or Laws § 317 (1934). 

*E.g., Mutual Life Ins. Co. of N. Y. v. Johnson, 293 U. S. 335 (1934); Faron v. Penn Mutual Life 
Ins. Co., 176 FP. ad 290 (3d Cir, 1949); United States Mortgage & Trust Co. v. Ruggles, 258 N. Y. 
32, 179 N.E. 250 (1932). 
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offering—against payment of the first premium—provisional coverage prior to the 
execution of the definite contract, the question often arises as to the date at which 
such coverage has been attained. Is it the date of the application or that of ap- 
proval at the home office of the insurer? The application frequently contains a 
clause that states that “from the date of this receipt the insurance shall be in force 
if the application is approved .. . by the home office of the company, and the money 
for which the receipt is given is sufficient to pay in full the first year’s premium.” 
The courts in Pennsylvania, Indiana, and Ohio have construed this clause in a 
manner similar to the Texas court in the Harris case, regarding the approval as 
being merely a retroactively operating condition for coverage, which commences at the 
time of the application, the place whereof, for this reason, determines the applicable 
law. The courts in all other states, however, have taken the opposite view, regarding 
the act, place, and time of the approval as the determinant for the inception of the 


’ To appreciate the significance of this difference in the construction of 


coverage." 
the same clause, one need only conjure up a case in which the event insured against, 
such as death, fire, the incident involving liability, and so on, occurred between the 
two decisive dates. 

No doubt, these conflicting results reflect the rift between the interests involved 
and their differing views on public policy. On the one hand, it may be urged that 
uniformity of rules is essential for certain types of insurance business, such as that 
conducted by nation-wide fraternal benefit associations; that it greatly facilitates the 
calculation of risks; and that diversification of rules increases costs both to the in 
surers and, particularly because of the prevailing mutual type of insurance, to the 


1 


insured public."’ On the other hand, it may be pointed out that a claimant may 


prevail only under a law other than that of the insurer’s domicile, and that the 
applicability of such other law, because of the elasticity of such “contact” concepts 
912 


as “making,”'” “performance,” and “implied intention” can be established with 


equal facility."* Where, therefore, as is often the case, the forum coincides with 


the insured’s domicile, the courts have frequently applied the lex fori, particularly 
where it favors the insured,’* although the contrary is now and then observed." 
The forum has also resorted to its own law in absence of any assertion of the law of 


the state which, in view of the forum, controls.’® It may be helpful at this point to re 


 E.g., Fields v. Equitable Life Assurance Soc'y, 118 S. W. 2d 521 (Kansas City, Mo., Ct. App 
1938). See also McHaney, supra note 2, at 206; Pierson, The Conflict Problems in Relation to Insurance 
Company Management, in A. B. A, Section or Insurance Law, Report or Procerpinas $0, 82 (1937); 
CARNAHAN, Op. Cit, supra note 3, at 27 

™! See Pierson, supra note 10, at 84 

** See Carnahan, supra note 6, at 61 

** See e.g., Mercier v. John Hancock Mutual Life Ins. Co., 141 Me. 374, 44 A. 2d 372 (1945). 

'* E.g., New York Life Ins. Co. v. Orlopp, 25 Civ. App. Tex. 284, 61 S. W. 336 (1901) 

*° E.g., Griffith v. New York Life Ins. Co., 101 Cal. 627, 36 Pac. 113 (1894); Fields v. Equitable 
Life Assurance Soc'y, 118 S. W. 2d 521 (Kansas City, Mo., Ct. App. 1938) But sce Mutual Life 
Ins. Co. of New York v. Cohen, 179 U. S. 262 (1900) (forum (Montana) had given New York law, 
favorable to Montana insured and beneficiary, preference over lex fori, but Supreme Court reversed), 

** E.g., Prudential Insurance Co. of America v. Ruby, 219 Ark. 729, 244 8. W. 2d 491 (1951). 





552 Law anp ConTeMporary Pros_ems 


member, however, that the foregoing discussion presupposes the absence of statutory 
provisions as to matters of choice of law. 


II 
Harmonious criteria for the determination of the law applicable to the matter 
at issue are, thus, seen to be unsusceptible of attainment through the use of uniform 
conceptualistic theories. Substantial uniformity within a confederated nation can 
rather be achieved only where the community is subject to a single system of private 
law or where the various member states, by compact or by the adoption of definite 
criteria for the ascertainment of the law governing the particular insurance trans- 


action, have created unitary rules. 

Concerning the former, it suffices to refer to the principles of our constitutional 
system. Generally, not even the determination of the law to be applied by a court 
is one controlled by the Constitution, for the “doctrines of the conflict of laws .. . 
being purely a question of local common law [are] a matter with which [the United 


States Supreme Court] is not concerned.”"* This philosophy also manifests itself 
in cases of conflict between the legislative policies of sister states, since “the full 
faith and credit clause does not ordinarily require [a state] to substitute for its own 


law the conflicting law of another state, even though that law is of controlling force 


in the courts of that state with respect to the same persons and events.”?* 


Adverting to the latter, efforts to reconcile the various judicial approaches to the 
determination of the applicable law had their effect upon the Section of Insurance 
Law of the American Bar Association. Each of the Section’s two consecutive meet- 
ings, the first in Cleveland in 1938,’* and the second in San Francisco in 1939,” was 
presented with a draft solution. The second draft, which developed more exactly 
than its predecessor criteria for the allocation of control to the states concerned, 
emphasized the possibility of uniform provisions in the area of choice of law and 
noted the trend toward expansion of control by the lex fori, which at that time, 1938, 


was not yet so clearly perceptible as now. 
However, the twilight of such gods as New York Life Ins. Co. v. Head* and 


™ Kryger v. Wilson, 242 U. S. 171, 176 (1916). 

** Magnolia Petroleum Co. v. Hunt, 320 U. S. 430, 436-37 (1943). 

'* Preliminary Draft No. 1, Appendix B to the Report of the Committee on Qualification and Regu 
lation of Insurence Contracts, A. B. A, Section ov INsurANcE Law, ProcramM ann Commirree Reports 
65-67 (1938). 

®" Second Draft, Appendix B to the Report of the Committee on Qualification and Regulation of 
Insurance Contracts, A. B, A. Section or Insurance Law, Procram anp Commirree Reports [herein- 
after Commirrex Report] 39, 50 ef seq. (1939) 

*¥ 934 U. S. 149 (1914) (Missouri court had applied to life insurance policy, which had been applied 
for and delivered in Missouri, Missouri nonforfeiture statute that, after three years, keeps policy in force, 
upon default in both repayment of policy loan and payment of premiums, by using three quarters of 
premium reserve as single premium and subtracting amount of loan from policy proceeds; Supreme Court, 
however, held application of Missouri law to be violative of due process, since policy loan agreement had 
contained stipulation of New York law, and its execution in New York supplied—technically—a criterion 
for the application of New York law, which applies reserve to satisfaction of loan.) 
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New York Life Ins. Co. v. Dodge*® was already looming.** In any event, Erie 
Railroad v. Tompkins,** decided at this juncture, terminated the application of a 
“general law” of insurance, through which technique the federal courts had, for 
nearly a century, been able to develop in diversity cases uniform principles and rules 
that, to some extent, differed from those applied by the courts of the state in which 
the federal court was sitting."° And a few years later, in a significant expansion 
of doctrine, it was held that a federal court, in true consonance with Erie Railroad 
v. Tompkins, was constrained to follow the conflict-of-laws rule of the state in which 
the court was sitting.”® 

Returning to the draft, however, in selecting the connecting factors to determine 
the law applicable to an insurance relationship which has contacts with two or more 
states, there was adopted as a guiding postulate the idea of a unitary controlling 
law.*? In general, it has always been held that an insurance relationship cannot be 
fragmented, as the scission of a unitary contract, it has been felt, would produce 


great inconvenience, confusion, and difficulties.°” The Supreme Court has endorsed 


this thesis in Aetna Life Ins. Co. v. Dunken,” holding that the application of the 
lex fort to an insurance relationship subject from its inception to another law would 
be violative of due process, The draft, therefore, sought to enunciate a set of rules 
which would, from the outset, advise both the insurer and the insured of the con- 
trolling law. Thus, following the theories that underlie provisions enacted by many 
states,” the draftsmen tried to localize an insurance relationship by rating the degree 


#9 546 U. S. 357 (1918) (facts similar to those in Head case, supra note 21, but Supreme Court's 
rejection of lex fori even more startling, since residence of both insured and beneficiary had always been 
in state of forum.) 

** See, ¢.g., Cordell v. Brotherhood of Locomotive Firemen and Enginemen, 208 N. C. 632, 182 S. E. 
141 (1935) (lex fori, which was also domiciliary law of insured, prevailed over stipulated law of place 
of insurer's main office and of issuance of policy). Carnahan, supra note 6, at 63, observes that the 
decision in Mutual Life Insurance Co. of New York v. Liebing, 259 U. S. 209 (1922) (recognizing the 
application of lex fori to policy loan agreement made elsewhere) may possibly be taken as overruling 
“impliedly” the Head case and the Dodge case. And long before these decisions, the Court had recog- 
nized that the forum may reject the application of a law selected by the parties, where contrary to the 
compulsory provisions of the lex fori. New York Life Ins. Co, v. Cravens, 178 U. S. 389 (1900). 

** 304 U.S. 64 (1938). 

*° E.g., federal courts, unlike most state courts, recognized suicide of the insured as a defense, even 
where the policy was silent on the point. Ritter v. Mutual Life Ins. Co., 109 U. S. 139 (1898). For 
discussion of the contrary attitude of the state courts, see Wittiam R. Vance, Cases on THE Law or 
INsurANCE 296 (3d ed. 1940). 

*®Sampson v. Channell, 110 F. 2d 754 (1st Cir. 1940), cert. denied, 310 U. S. 650 (1940) (tort 
case); Klaxon v. Stentor Electric Mfg. Co., 313 U, S. 487 (1941) (right to interest on judgment in 
contract action); Griffin v. McCoach, 313 U. S. 498 (1941) (Texas concept of effect of local public 
policy on question of what law is applicable to claims of assignees of beneficiaries without interest in the 
life of insured held operative). Also see generally Cook, op. cit. supra note 3, at 108 ef seq. 

*7 ComMITTER REPORT, Op. cit. supra note 20, at 39 et seq. See also, Patterson, The Conflict Prob- 
lems in Relation to Insurance Regulatory Statutes, in A, B. A. Section or Insurance Law, Rerorr or 
Procerpines 69, 75 (1937). 

*® See Martin Worrr, Private INTERNATIONAL Law 423, 453 (2d ed. 1950). 

*° 566 U. S. 389 (1924) (conversion of seven-year term life insurance policy into twenty-payment 
life insurance policy does not change governing law from that of Tennessee to that of Texas, although 
application for conversion emanated from Texas, where insured had moved from Tennessee). 


*° For more detailed examination of these statutes, see part 1V infra 
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of the interest of each of the states concerned and placing control of the relationship 
in the state that seemed to have the paramount interest. In this manner, the residence 
of the person whose life, health, or bodily safety was the subject of the contract, was 
designated as the point of contact for the allocation of life, accident, or health in- 
surance contracts; property insurance contracts were to be localized in the state of 
the situs as far as real property and personal property having a fixed location were 


concerned; and as for automobile insurance, the place where the vehicle was prin- 


cipally garaged or used was regarded as the most appropriate connecting factor.*? 


These illustrations bespeak the courageous attempt made to replace conceptualistic 
criteria, traditional for the choice of law in the field of contracts, by new tests de- 
rived from a particular state’s ‘primary connection with and, therefore, interest in the 
risk insured.** Moreover, these tests were so logically and practically sound that even 
at that time, when the doctrine of Hartford Accident and Indemnity Co. v. Delta 
and Pine Land Co." had not yet expended its force, they could hardly have been 
challenged from the standpoint of due process. Nevertheless, the draftsmen, taking 
into account the likelihood that not all the states would adopt the new tests, pre- 
served to the nonconforming forum the resort to such conceptualistic points of con- 
tact as the place of delivery of the policy or of its issuance.** 

Much as this draft needed supplementation and improvement, however, it was 
never given due consideration, since even its original sponsors had come to query 
“the necessity” for a uniform statute.*° And after an ABA Round Table on the 


draft in 1940," one year later, the project was declared “abandoned.”** 


Ill 

There are two other means, however, of subjecting an insurance transaction to 
the same substantive rules, irrespective of the forum in which the case is to be heard. 
The first, which has long been used in this country, is the insertion of a clause in the 
insurance contract specifying that it shall be governed by the law of a named juris- 
diction, for example, that of New York, What effect has such a stipulation in an 
insurance contract? The answer involves the great conflict-of-laws problem usually 
stated in terms of the alternative “autonomy of the parties” v. “predestined law,”** 


* Comairrre Report, op. cit. supra note 20, § 1. In this article, the terms points of contact, con- 
necting factor, and points of reference are used indiscriminately since they have the same meaning; they 
are the criteria, tests, or legal theories for the determination of the applicable law. Cf. Worrr, op. cit. 
supra note 28, at 99. 

*® See 3 Exnsr Raper, Tue Conriict or Laws 326 (1950). 

** 292 U.S. 143 (1934). 

** Comairrre Report, op. cit. supra note 20, §2. 

** See A. B. A. Section or Insurance Law, Report or Proceepincs 19 (1939). Cf. 3 RABEL, op. 
cit, supra note 42, at 326: “The draft has been abandoned because of opposition from a number of 
representatives of insurance companies.” 

** A. B. A. Section ov Insurance Law, Rerowr or Proceepinos 176 (1940). 

*T A. B. A. Section or Insurance Law, Report or Procexpinc 2 (1941). 

"* Rabel, a strong defender of the autonomy principle, refers to these terms. 2 Rape, op. cit. supra 
note 42, at 460 ef seq. 
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’ That is to Say, weighing against the principle 


or “subjective” v. “objective” theory.” 
that the parties to an. insurance contract may autonomously determine the law ap 
plicable to it (lex causae), there is the notion of a predestined local law as the lex 
causae which determines the essential validity as well as the construction and the 
effects of a valid contract. 

In the field of insurance law, the autonomy rule has never gained a wide follow 
ing in this country, except in a few isolated areas. This may be explicable in light of 
the fact that the elements which in our legal system set off insurance contracts from 
other contracts point to more than differences in subject matter, The terms of the 
latter arise out of a bargaining process, while those of the former, to a great extent, 
have been fixed beforehand. ‘this is as true now as it has been in times past, the only 
difference being that where formerly the insurers had prescribed the terms of a lite, 
fire, or accident policy, and so on, the government now does it. 

It is unnecessary to elaborate the manner in which many insurers in an era long 
past, by means of equivocal terms, abused their economic superiority over a more or 
less helpless, if not guileless, public; how administrative nihilism was necessarily stim 
ulated into administrative regulation; and how insurance became one of the most 


highly regulated industries in the American economy."” It suffices to observe that 


“ states, 


“because of the fact that insurance vitally affects the public interest,” 
in the exercise of their police power, have enacted insurance statutes for the purpose 
of protecting the public from questionable practices. The provisions of such statutes 
must be extremely rigid; their norms are imperative and compulsory in nature; and, 
therefore, no clause in an insurance policy can be permitted to bargain them away.”* 


No public policy can be expressed more strongly by a state than that set forth in such 


regulatory provisions enacted for the benefit of its residents. Nor can the judicial 


branch of the government in such a state be permitted to disregard the protective 
norms of its own insurance law and to apply against a resident the provisions of a 
foreign insurance law, such as that of the foreign insurer's domicile, because of a 
clause to that effect in the policy. This was forcefully underscored by the Supreme 
Court in Equitable Life Assurance Soc'y v. Clements“ and New York Life Ins. Co. 
v. Cravens at a time when substantial differences in the insurance laws of the home 
state of the insurer on the one hand, and those of the forum and of the domicile of 
the insured on the other were first bringing into sharp relief the demand by the 
°° Cf. Arruur Nussbaum, Princivces ov Private Internationa Law 157 ef seq. (1944) 


** See generally Brook, Public Interest and the Commissioners'—All Industry Laws, 15 Law & Con 
TEMP, Pros. 606 (1950). 

** United States v. Sentinel Fire Insurance Co., 178 F. ad 217, 229 (sth Cir. 1949). See also § 
SamueL Wittisron, Conrracts § 1765 (1937) and Restaremenr, Conrractrs § §%0(2)(d) (1932) 

**? For more detailed treatment, see Lenhoff, Optional Terms and Required Terms in the Law of 
Contracts, 45 Micn. L. Rev. 39 (1946). 

** 140 U. S. 226 (1891) (applicability of Missouri nonforfeiture statute, discussed in note 21, supra, 
where law of New York stipulated in policy). 

** 198 U. S. 389 (1g00) (fact situation similar to that of Clements case in note 44, supra) 
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forum that its regulatory laws control insurance relationships involving its residents, 
regardless of the stipulated subjection of the relationship to another law.” 
Obviously, recognition of this demand by numerous federal and state courts 
has had a bearing upon uniformity and, for this rcason, predictability regarding the 
question of the controlling law. An illustration; An automobile collision insurance 
policy covering any trip made within the United States has bgen issued at the in- 
surer’s main office in State A, where there prevails the common-law rule of insurance 
that any statement of a fact as of the date of the issuance of the policy is an aflirn 1- 
tive warranty, and that the failure to fulfill it literally affords a complete defens: to 
insurer, irrespective of the materiality of the failure to the risk. The policy contains, in 
accordance with the answers given by the insured owner in the application form, the 
statement that the automobile is garaged in State B, the owner’s domicile, a state 
that has abolished the common-law rule and replaced it by a rule requiring ma- 
teriality of the breach to the loss claimed. An injurious collision occurs in State 
C, where the owner, a traveling salesman, has temporarily garaged his car. As- 
suming even that the policy contains a clause subjecting it to the law of A, the forum 
in B will, nevertheless, apply its law on warranties and not that of A.*’ Illustrations 
of misstatements made in applications for life or accident insurance may be more 
striking,*® but since any probability is relative,"” an inference drawn from an instance 
offering a degree of probability of less than the highest—a minor ad maius—seems 


to be rationally conclusive.” 


It may well be, of course, that many provisions of the stipulated law will be 
held applicable. It has been suggested that even if the forum refuses to apply certain 


** Needless to say, in favor of its own domiciliary, the insured, the forum will apply its law expressly 
stipulated as applicable, although conceptualistically the contract might be regarded as ‘“‘made” else- 
where. E.g., Columbian National Life Ins. Co. v. Keyes, 138 F. 2d 382 (8th Cir. 1943). 

*° Ey., Union Mutual Life Ins, Co. of lowa v. Bailey, 99 Colo. 570, 64 P. 2d 1267 (1937) (policy 
provision specifying control by domiciliary law of insurer held invalid; contract controlled by domiciliary 
law of insured); Blackwell v. Mutual Reserve Fund Life Ass'n, 141 N. C. 117, 53 S. E. 833 (1906) 
(policy provision referring to law of home office of insurer held void; law of domicile of insured and 
place of application controls); accord, Albro vy. Manhattan Life Ins. Co., 119 Fed. 629 (C. C. D. Mass. 
1902); Dolan v. Mutual Reserve Fund Life Ass'n, 173 Mass. 197, 53 N. E. 39% (1899). See also Saunders 
v. Union Central Life Ins. Co., 212 Mo. App. 186, 253 S. W. 177 (1923) (facts similar to those in 
Clements and Cravens cases, notes 43 and 44 supra); New England Mutual Life Ins. Co. of Boston v. 
Olin, 114 FP. 2d 131 (7th Cir. 1940) (forum applies in favor of resident insured its antiforfeiture statute 
and not foreign law stipulated in policy); Keeley v. Mutual Life Ins. Co. of New York, 113 F, 2d 633 
(7th Cir, 1940) (lex fori, which was also domiciliary law of insured, applied rather than law stipulated 


in policy). 

*’ Compare Dawsons Ltd. v. 
Co., 134 Pa, Super. 514, 4 A. 2d 529 (1939). 

** Many statutes direct that, with respect to these types of insurance, statements of facts in the applica- 


Bonnin, [1922] 2 A. C. 413, with Karp vy. Fidelity-Phenix Fire Ins, 


tion shall not be regarded as warranties and misstatements shall avoid the contract only if they are ma 
terial. See, eg., N. Y. Ins. Law §§142, 149 (1949). See also cases cited by Carnahan, supra note 6, at 
61 n. 11, in which the courts whose laws exhibit this modern pattern, have disregarded the clause 
directing control by the law of the insurer's domicile. 

** See Mornis R. Conen, A Prerace ro Locic 100 ef seq., 116 et seq. (1944) 

"° Where the domiciliary state of the insured has not yet regulated its law of warranties, another 
forum, whose law has already been modernized by statute, has no reason to disregard the stipulated law 
which likewise lacks protective features. See Carnahan, note 6 supra, at 62 n. 12 
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rules of the stipulated law, that law, nevertheless, still controls the transaction.”' It 
is one thing to say that the forum may properly refuse, for reasons of public policy, 
to aid in the enforcement of foreign-created rights; for the party claiming these 
rights may take its chances in another forum.” It is quite another thing, however, 
for the forum to attempt to replace with terms sanctioned by its own law con- 
tractual terms valid under a foreign law whose control over the transaction properly 
cannot be disputed by the forum; for by so doing, the forum would actually rewrite 
the contract and destroy rights without offering any compensation.” 

These difficulties are resolved, however, by the realization that the forum may 
deny enforcement of a foreign rule and apply its own for reasons other than those 
of public policy. Such, indeed, is the case where the substantial interest of the 
forum is evinced by the residence of the insured, which, moreover, frequently coin- 
cides with the place of the application for and delivery of the policy. 

Not all of the rules of the forum belong to the class of imperative norms which 
exhibit a strong public policy and may not be waived;™ and to the extent that they 
are rather optional or pliable norms,” the parties are at liberty to supplant them by 
those of their own choosing, such as those of a foreign law.” Accordingly, a stipu- 
lation of foreign law is not necessarily devoid of significance;** but in so far as this 
foreign law is inconsistent with the “unwaivable”—i.c., compulsory—norms of the 
law governing the transaction, it must yield thereto.” 

From what has been said, it follows that the forum will recognize the chosen 


law as controlling in various situations: 
In the first place, the chosen law may be that of the forum itself.” 
In the second place, if the chosen law is other than that of the forum, a substantial 


®! 4 RAset, op. ct. supra note 32, at 414. The authority upon which Rabel relies is a broad state 
ment in 1 Coucn, op. att. supra note 2, § 199, and the Head and Dodge decisions. It is doubtful 
whether, in 1931, this authority adequately supported such a suggestion; the picture is different, however, 
in 1956. See part IV infra. 

*® Home Insurance Co. v. Dick 281 U. S. 397 (1930). 


** Cf. Coox, op. cit. supra note 3, at 126, where issue is taken with Griffin v. McCoach, 413 U, § 


40% (1941). 
‘* Cf. Whitfield v. Aetna Life Ins. Co., 205 U. S. 489, « 7 ve mandatory statute which 
irties have no power to alter or abrogate.” 
See Lenhoff, supra note 42, at 41; NussBauM, op. cif. supra note 49, at 161. 
See G. C, Cuesnmee, Privare InrerNationaL Law 209 (4th ed. 1952); Nussaum, op. cit supra 
note 39, at 162. Such an incorporation is nothing more than the parties’ creation of contractual terms 
(contractual-terms reference) in contrast to choice-of-law reference. The latter presupposes recognition 


of the autunomy rule, for by the reference, the stipulation becomes the determinant for the law applicable 


to the insurance relationship. 
* *7 re g., Mutual Life Ins. Co. v. Hill, 193 U. S. 551 (1904). Cf. N. Y. Ins. Law § 143 (1949) 
Boole v. Union Marine Ins. Co., 52 Cal. App. 207, 198% Pac, 416 (1921) 
** F.g., Saunders v. Union Central Life Ins. Co., 212 Mo. App. 186, 253 $ 
England Mutual Life Ins. Co. of Boston vy. Olin, 114 F. 2d 131 (7th Cir. 1940); Union Mutual Life 
Ins. Co. v. Bailey, 99 Colo. 570, 64 P. 2d 1267 (1937); New York Life Ins. Co. v. Orlopp, 25 Tex. Civ 
App. 284, 61 S. W. 336 (1901). See also Schnitzer, Freedom of Contract and Choice of Law, 19 
156 (1952) (in German): “In case the parties authorized by the lex causae 


W. 177 (1923); New 


Scuweizer Jr ren Zerrunc 


1 law want to make such a selection, they are able to do it only to the extent the compulsory 


to select ¢ 
provisions of the Jer canusae do not demand observance.” 
S96 , , . 
See, ¢.¢., Columbian National Life Ins. Co. v. Keyes, 13 2d 382 (Sth Cir. 1943) 





% Law snp ConTEeMporary PropLems 


558 
connection—much closer than that of the forum—will justify the chosen law’s claim 
of control over the transaction.*” Where the proximity of connection is not beyond 
any reasonable doubt, adroit draftsmen might insert into the policy an additional 
clause to the effect that if a term or condition of the policy is at variance with a 
statute of another state, the conflicting provision shall be regarded as inoperative in 
such state and the law of the state shall apply." 

In the third place, one must realize that not all fields of insurance have been 
subjected to extensive regulatory laws concerning prohibitory rules and compulsory 
terms and conditions of the contract as have such mass types as life, accident, health, 
automobile, and fire insurance. For these types, the standardized mass contract 
form which necessarily is used is either authorized or prescribed by the government 
because the parties are not of equal bargaining power.’ However, there has never 
been a serious objection to an express stipulation of the applicable law in the field 
of maritime (ocean-marine) insurance™’ or re-insurance.** The reason for main- 
taining the principle of freedom to bargain here is the fact that the prospect’s bar- 
gaining power is equal to that of the insurer. Another reason lies in the great degree 
of uniformity of the rules of marine insurance law all over the world. Thus, a 
carrier by sea might get all the protection that is possible by his bargaining with 
the marine insurer and, consequently, he will not offer strong resistance to a stipula- 
tion expressly adopting the law of the underwriter’s business domicile.*’ In this 
connection, one often finds in ocean-marine policies a general reference to English 


law, or a specific reference to the English Insurance Act of 1906 and the condi- 


tions and usages of Lloyds.” 

A further factor preventing disputes over the applicable law in the field of ocean- 
marine insurance is that the courts have either assumed that the control by English 
law was in the mind of the parties,” or, in absence of judicial rules fashioned by the 


” See, e.g., Dougherty v. Equitable Life Assurance Soc’y, 266 N. Y. 71, 193 N. E. 897 (1934); ef. 
Mutual Life Ins. Co. of N. Y. v. Cohen, 179 U. S. 262 (1900). 

"Cf, Taggert v, Security Ins. Co, of New Haven, 277 App. Div. 1051, 100 N. Y. S$. 2d 563 (2d 
Dep't 1950); Duncan v. Ashwander, 16 FP, Supp. 829 (W. D. La, 1936); Sheehan v. Lewis, 218 Wis. 
588, 260 N. W. 633 (1935). 

**See generally Kessler, Contracts of Adhesion—Some Thoughts About Freedom of Contract, 43 
Corum. L. Rev, 629 (1943); Ehrenzweig, Adhesion Contracts in the Conflict of Laws, 53 Corum. L. 
Rev. 1072 (1953). 

** See Ehrewzweig supra, at 1084. Cf., inter alia, N. Y. Ins. Law § 143(2) (1949), which expressly 
exempts marine imsurance contracts from the control by the compulsory provisions. 

"* Cf. N. Y. Ins. Law §140 (1949). See also Citizens Casualty Co. v. American Glass Co., 166 
PF. ad gt (7th Cir, 1948). 

** For a clause typically found in ocean-marine insurance contracts, see, ¢.g., Canton Insurance Office 
. Woodside, go Fed. 301 (oth Cir. 1898). 

** See, ¢.g., Boole v. Union Marine Ins, Co., 52 Cal. App. 207, 198 Pac. 416 (1921) (argument that 
stipulation of English law was void—and if valid, ineffective to extent that it varied lex fori—rejected 
by the court), See also Note, International Divergencies in Marine Insurance Law: The Quest for 
Certainty, 64 Hany. L. Rev. 446 (1951). 

*'6 Epw. 7, ¢. 41. 

** See 2 RABEL, op. cit. supra note 32, at 379. 

** E.g., Compania Transatlantica Centroamericana, S. A. vy. Alliance Assurance Co., 50 F. Supp. 966 
(8S. D. N.Y. 1943). 
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Supreme Court, looked to that law because, as Mr. Justice Holmes, speaking for the 
Court in Queen Insurance Co. v. Globe & Rutgers Fire Insurance Co., stated, “there 
are special reasons for keeping in harmony with the marine insurance laws of Eng 
land, the great field of this business.”"’ Generally speaking, the particular clauses 
characteristic of ocean-marine insurance originated in England, where the most im 
portant maritime insurer in the world, Lloyds, has its place of business.’' Naturally, 
some divergencies have developed in matters such as the requirements for the as- 
sumption of a constructive total loss of the ship,’* and in clauses such as “nearest 
cause of loss,” the construction of which cannot be separated from the facts of the 
individual case."* Apart from these minor variations, however, uniform ocean-marine 
insurance rules have come into general use. As an illustration, one need only men 
tion the York-Antwerp Rules on the prerequisites for the right to, and the method 
of computation and adjustment of general average."* 

Recently, however, in Wilburn Boat Co, v. Fireman's Fund Insurance,’” th 
Supreme Court referred to state law as the supplier of an applicable rule for mari 
time insurance, The policy in question covered fire losses involving a small boat 
used for the carriage of passengers over an inland lake between Texas and Okla 
homa. The point in issue was whether materiality was a prerequisite for forfeiture 
in the case of a breach of a warranty. The Court, speaking through Mr. Justice 
Black, in the absence of a federal rule, cither statutory or decisional, refused to 
“fashion” one and applied instead Texas law, which insists on that prerequisite. 
Concurring in the result, Mr. Justice Frankfurter pointed to “the demands of uni- 


formity relevant to maritime law” and held the disregard of them justifiable only 
because of the “limited situation” characterized by the fact that the object insured 
was a “houseboat” confined to the waters of Lake Texoma. Query: Shall counsel 
in a future case involving a vessel serving shipping in its national or international 
(in contrast to parochial) aspects base his advice on forty-eight different laws rather 
than on the possibility of a Supreme-Court-fashioned rule inspired by English 


experience? 
Inquiring further into the media which serve to ensure conformity, we turn to 


the process of standardization of the contents of insurance policies. This process 
originated for the purpose of protecting insurers from the public practice which had 
developed of insuring the same property interest against fire with two or more com- 


™ 263 U S. 487, 493 (1924). See also Mr. Justice Frankfurter dissenting, in Standard Oil Co. of 
New Jersey v. United States, 340 U. S. 54, 61 (1950); cf. inter alia, Aetna Insurance Co. v. United 
Fruit Co., 92 F. 2d §76, 580 (2d Cir. 1938); Mellon v, Federal Ins. Co., 14 F. 2d g97, 1004 (8. D. N.Y 
1926); Compania Maritima Astra, S. A., v. Archdale, 134 N. Y. 8. 2d 20 (Sup, Ct. 1954) 

™' Most American ocean marine policies today still substantially follow the Lloyds’ policy of 1779 

™* Por detailed examination of this divergence, consult authorities cited in note 66 supra. Cf, Calmar 
S. S. Corp. v. Scott, 345 U. S. 427 (1953). 

™® See, ¢.g., Link v. General Insurance Co. of America, 56 F. Supp. 275 (W. D. Wash. 1944); of 
Standard Oil Co. of New Jersey v. United States, 340 U.S. 54 (1950) 

** Last revised in 1950. 

© 348 U.S. 310 (1955). 
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panies. Differences in terms and conditions produced controversies and litigations.” 
The insurance commissioners, in turn, became interested in the clarification of policy 
terms and conditions, Finally, the legislatures intervened by enacting statutes which 
prescribed a uniform policy.7. The New York fire insurance policy, in its last 
revised form, has been adopted in forty-five states, The remaining three states, 
Massachusetts, Minnesota, and New Hampshire, have followed a policy form de- 
veloped by the first mentioned state. For this reason, it makes little difference which 


law a forum applies. 

Although there is no statutory form for the “combined” automobile insurance, 
it has been estimated that between seventy and seventy-five percent of total auto- 
mobile liability insurance has the same standarized terms and conditions.’* And 
the situation in the field of accident and health insurance is much the same. Enough 
has been said about the trend towards uniformity to demonstrate the significance 


of this matter for the subject of this study. 


IV 

Wherever a foreign insurer has engaged in local activities, the basis for jurisdiction 
in personam over the insurer has, with different formulations, varying in time, been 
recognized for the last one hundred years.“ On the one hand, therefore, the insured 
or his privies can catch the insurer in the state of the insured’s residence; on the 
other hand, the insurer, in the role of plaintiff, must bring its action against the in- 
sured in the same state. These jurisdictional concepts may well explain the efforts 
undertaken by so many states to establish statutory choice-of-law rules which secure 
the application of the domestic insurance law—ie., control by the lex fori—over 
matters involving their residents as insured parties. Although there is, of course, a 
distinction between such control-securing statutes and other regulatory statutory 
mandates—the former prescribe choice-oflaw rules, while the latter enunciate rules 
of domestic law—they are closely related functionally; the former secures the control 
of the latter over insurance transactions over which another system of law might 
otherwise claim control. 

The statutes in question can be divided into two groups: The first identifies 
some facts (which otherwise have not necessarily been regarded as determinants for 
the choice of law) as connecting factors. Thus, for example, a Massachusetts statute 
directs that the rules of its insurance law must unqualifiedly be made the basis of 


"See the illuminating article of Hedges, Improving Property and Casualty Insurance Coverage, 15 
Law & Conremp, Pros. 353 (1950). 

"Id. at 358. 

"Id. at 360. A new general revision of the standard provisions for such policies, called “Standard 
Automobile Policy,” was made in 1955 by the National Automobile Underwriters Association, 

It is characteristic that the first decision dealing with the problem of jurisdiction over foreign 
corporations concerned an insurance company. Lafayette Insurance Co. v. French, 59 U. S. (18 How.) 
404 (1856), originated the “consent” theory. For the further theoretical development, see the dis- 
cussion in International Shoe Company v, Washington, 326 U. S. 310 (1945). See also Lenhoff, The 
Peculiar Conflict-of-Laws Problems in the Recent American Law of Insurance, in INTERNATIONAL Law 
or Insurance, FPrsrscunier rin Atserr Enrenzweic Senior 153, 156 ef seq. (1955) (in German). 
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any insurance contract either on any property or interest or lives in the common- 
wealth or with any resident of the commonwealth.*’ Contracts at variance with these 
rules are forbidden. More or less alike, in this respect, are the laws of Arizona, 
California, Montana, Virginia, Washington, and Wisconsin.*' It should be noted 
that under this kind of statute—unlike, for example, that of New York**—it is 
irrelevant whether the final act making an agreement a binding contract takes place 
in the commonwealth, or whether the policy was issued or delivered therein. 

The second group of statutes is characterized by the use of an ordinary connecting 
factor, such as “place of making the contract,” but definition of the factor is so 
home-made as to be at variance with the traditional concepts. It is quite apparent 
that the purpose of using artificial criteria for a spatial connection is the “localiza- 
tion” of the transaction within the territorial realm of the statute." Within this 
group, we may discern four subgroups, each distinguished by the particular fact which 


is statutorily treated as being determinative of the “place of making the contract.” 
The particular fact distinguishing the first subgroup is the place where the 
prospect’s application for the contract has been made. Alabama and North Caro- 


lina have such an insurance statute.™* 
In determining “the place of making” by the citizenship or residence of the person 
to whom a “contract of insurance is payable,” the legislation of ‘Texas represents the 


second subgroup.*® 

In the third group, the local activity of a resident agent comes to the fore. Thus, 
a Maine statute provides that any insurance contract shall be regarded in all respects 
as having been made where effected by the agent.“© Thus, in Mercier v. John 
Hancock Mutual Life Ins. Co.,"" a recent Maine case, where the defendant insurer, a 
Massachusetts company, urged the applicability of the law of Massachusetts, where 
the final and binding act—viz., the acceptance of the application—took place, the 
argument was rejected, The court justified its application of the lex fori, upon the 
ground that a foreign insurer cannot avoid the effect of the statute which, in exact 
terms, is designed to apply to the insurer’s contracts, by asserting that they were not 


*° Mass. ANN. Laws c. 175, §3 (1948). 

*' For citations, see McHaney, supra note 2, at 221. 

®?N. Y. Ins. Law §143(2) (1949). This statute refers to a combination of criteria as factors sub 
jecting contracts concerning life, accident, health insurance, on the one hand, or property and liability 
insurance, on the other, to New York law. These criteria are issuance or delivery of the contracts or 
policy in New York, combined with residence of the insured, or situs of the property, or locus of the 
tortious act, respectively. 

** Hence the name “localizing” statutes, Cf, Note, Validity of Statutes Localizing Insurance Contracts, 
13 N. C. L. Rev. 213 (1935). 

** Ata. Cope tit. 28, §310 (1941); N. C. Gen. Srar. §58-28 (1943). 

*° Tex. Rev. Civ. Star. ANN. art. 21.42 (1952). By a statute of South Carolina, Cope or Laws or 
S. C. 1942 $7773, the taking or receiving of premiums or other charge on consideration from a citizen 
or a domiciliary corporation in relation to an insurance contract is declared to be the making and the 
performance of such contract in the state. 

** Me. Rev. Star. c. 56, $55 (1944). The statutes of Colorado, Coro. Sratr. ANN. c. 87, $75 (1935), 
and Utah, Uran Cope Ann. tit. 43, c. 3, $23 (1943), follow more or less the same line 

*T 141 Me. 374, 44 A. 2d 372 (1945) 
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executed in the state. Furthermore, the court pointed out that whether or not the 


. . + policy was technically a Maine or a Massachusetts contract . . . the company is re- 
sponsible for the acts of an agent licensed in the state, in connection with an application 
procured there from a resident thereof when our statute says that the agent stands in the 
place of the company. 


In other words, with or without the aid of the statute, the forum insisted that its 
rules of compulsory character, designed to protect its own residents, must control a 
business transaction “procured” by a local agent.” Incidentally, in another state, 
for the same reasons, the concept of “agent” was also transformed by statutory 
legerdemain which makes a person who is employed by the prospective insured to 
procure insurance for him and is paid by him—the agent of the insurer.” The 
Supreme Court found no fault with this use of homonyms, otherwise a favorite type 
of riddles, in the province of law. In American Fire Ins. Co. v. King Lumber & 
Mfg. Co., it thus held that a state may “regulate a foreign insurance company when 
the latter comes to the former to do business with the citizens of the state and their 
property.’””’ No wonder the Mercter case leally followed King Lumber. 

Statutes of the fourth and last subgroup provide that “all contracts of insurance 
on property, lives, or interests in this state shall be deemed to be made therein.” The 
statutes of Minnesota, Mississippi, North Carolina, and Oklahoma fall within this 
group.”’ This statutory formulation clearly is broad enough to embrace both sub- 
stantial and trivial connections of an insurance relationship with the state, Its 
inherent fundamental defect, however, is illustrated in Turner v. Liberty Mutual 
Ins. Co.” There, a federal court, sitting in North Carolina, refused to adopt the 


ylaintiff’s theory that North Carolina insurance laws control an automobile liabilit 
| y 


insurance policy where the fact that the collision had occurred in North Carolina 
was the only factor which connected it with the state—insurer and insured alike 
being residents of states other than North Carolina, and the place of application, 
issuance, and delivery of the policy being New Jersey. The root of the difficulty lay 
in the statute’s loose use of an intangible in the abstract—“interests in this state”— 
as a criterion for the “localization” of another “intangible”’—an insurance contract. 
The statutory command, using an abstraction, such as “interests,” must, lest it be 
meaningless, point to an object (“referent”) to which the abstraction refers.** That 
is to say, there is no difficulty in finding meaning in the statutory localization of 
“land” and “lives” because they are physical objects of sufficiently “concrete par- 


** Cf, Sebesta v. Order of United Commercial Travelers, 117 N. Y. S. 2d 750 (Sup. Ct. 1952), and 
——no insurance case—Mallory Associates v. Barving Realty Co., 300 N. Y. 297, 90 N. E. 468 (1949). 

**. Fra, Comp, Gen. Laws Ann. §6222 (1927) 

"250 U. S. 2, 12 (1919), affirming, 74 Fla, 130, 77 So. 168 (1917), which turned upon the 
Flofida statute cited in note 89 supra. 

** Minn. Star. ANN, §60.28 (1946); Miss. Cope ANN. tit. 22, §5633 (1942); N. C. Gen. Star. 
§58-28 (1943); Oxta. Srar, Ann. tit. 36, §2 (1953). 

*? 105 F. Supp. 723 (E. D. N. C. 1952) 

** See Arruur Lenuorr, Comments, Cases, ann Orner Mareriat on Leotstation 7Ol et seq. 


(1949) 
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ticularity,"’* but the meaning of an abstraction such as “interests,” without a reference 
to a specific object, is boundless.”® Does “interests” in the state embrace anything 
from a liability arising from an incident therein or from a loss suffered by an em- 
ployer as result of a fraudulent act of an employee, down to a damaging event 
affecting goods in transit or merchandise continuously changing in quantity or loca 
tion and covered by a floating insurance? 

The above decision answered the question as to liability arising out of a collision 
in the state in the negative. The Supreme Court did likewise with regard to de 
falcations committed in Mississippi by an employee whose employer was insured 
through a surety (fidelity) bond issued and delivered by the insurer in Tennessee, 
where the employer carried on its business. ‘These—in a nutshell—were the facts 
of the famous case, Hartford Accident & Indemnity Co. v. Delta and Pine Land 
Co.”° Proceeding upon the theory that the application by the Mississippi forum of 
its localizing statute*’ to the insurance contract at issue violated due process of law, 


the Court said :** 


. the state of the forum |may not] convert .. . contracts elsewhere validly con 
summated . .. for all purposes into contracts of the forum regardless of the relative im 
portance of the interests of the forum as contrasted with those created at the place of the 
contract.... 


It is doubttul that the Court would still, in 1956, couch its decision in the same 
conceptualistic terms which could induce readers to believe that it regarded “place 
of contract” as the decisive criterion in balancing the competing interests of the 
states. However, the Court may well have used the term argumentatively rather 
than decisively. If read in this light, emphasis was placed on the fact that the place 
where the misdeed had been committed, must, in the absence of other local factors, 


be regarded as proving “but slight.connection of the forum with the substance of the 


oo 


[insurance] contract obligations,”"”’ a contact too insignificant to “localize” the 


insured interest in the forum. 

A few of the localizing statutes seek to underpin the connection of the insurance 
contract with the forum, by multiplying the localizing factors. For example, North 
Carolina has brought itself by its localizing statute within the range of two classes, 


’ 


one based on the “place of application,” and the other marked by the localization 


of “property, lives and interests.”!” 

** See Cook, op. cit. supra note 4, at 295 

** For Bentham, “interest” was indefinable; for others, it may have a double aspect—on one hand, 
that of a condition on which our subjective reaction to a certain object depends and, on the other, the 
object itself. Cf. Juctus Stone, THe Province anp Function or Law 488 n. 4 (1946). See also 
Eowin W. Parrerson, JURISPRUDENCE 520 (1953). 

°* 292 U.S. 143 (1934). 

eT. om property, lives or interests in this state.’ Muss. Cope Ann. tit. 22, $5633 (1942) 
** 292 U. S. at 150. 
°° Ihid 
ON. C. Gen. Star. §58-28 (1943). The subgroups involved are, in the terminology of this article, 


the first and the fourth. 
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V 

Naturally, the existence of statutes of the kind discussed above does not, in 
general, compel a forum to give their theories a preferential position vis-a-vis its own 
conflict rules. For a few categories, the proper law has been regarded as fixed by 
the Constitution."”’ Furthermore, the latitude claimed by and accorded a forum in 
the application of its own law has increased since the Delta and Pine Land case. 
With an increase of regulations by the states and, in the field of social insurance, by 
the federal government, the last two decades have witnessed, part passu, a changing 
attitude of the Supreme Court towards the deference with which a forum must 
regard the law of another state where the connecting factor advanced is “the place of 
making” or one of the other rigid mechanical concepts discussed above. First, in 
cases involving Workmen's Compensation laws'’*—so closely connected with in- 
surance’”’—and later in cases affecting other branches of insurance law, the Court 
has adopted a new approach based entirely on the forum’s “substantial governmental 
interest” in the substance of the insurance transaction, despite the fact that it might, 
by technical, conceptualistic tests, be classified as an “extrastate contract.” 

This new trend has manifested itself in both the techniques by which the state 
exercises control over a foreign insurer: greater administrative control through more 
extensive regulation of the business activities of the insurer, and extension of the lex 
fori to a multi-state transaction which had its legal inception in a state other than 
that of the forum. This article is more concerned with the latter than with the 
former technique. Nevertheless, it was a matter of regulation, not choice of law, 
that occasioned Hoopestone Canning Co. v. Cullen,’®* a case that most emphatically 
repudiated the older views expressed in New York Life Ins. Co. v. Head and New 
York Life Ins. Co. v. Dodge, these two monuments of mechanical territorialism. 

The shift in emphasis from conceptualistic mechanical criteria to pragmatic tests 
derived from social-policy considerations that give weight to the substantial interest 
of the forum in the risk insured by the contract cannot be denied. The demise 
of Head and Dodge is an accomplished fact, the absence of an obituary notwith- 
standing.’”’ ‘Translated into constitutional terms, the new approach amounts to this: 
In any case, it seems clear that the preference given by the forum to its own law 
over that of another state does not violate the full-faith-and-credit clause, if only the 
insurance relationship has substantial contacts with the state of the forum, contacts 


**) See Grorce W. Stumuerc, PrincipLes or Conriicr or Laws 67, 68 (2d ed. 1951). 

*°® First, in Alaska Packers’ Ass'n v. Industrial Accident Comm'n of California, 294 U. S. 532 (1935), 
and thereafter, in Pacific Employers’ Ins. Co. v. Industrial Accident Comm'n, 306 U. S. 493 (1939). 

* Cf. Lenhoff, Insurance Features of Workmen's Compensation Laws, 29 Cornett L. Q. 176, 353 
(1943-44). 

* 318 U. S. 313 (1942). The case involved the application of New York regulations concerning 
reciprocal insurance associations to an Illinois insurer of this kind who was not qualified to do business 
in New York but had concluded, carefully evading any conceptualistic connection with New York, 
about §0,000 contracts insuring New York landowners against fire risks. 

*°° These cases lost their vitality and have, in effect, been overruled, says the Comment on Watson v. 
Employers’ Liability Assurance Corp., 348 U. S. 66 (1954), in 35 B. U. L. Rev. 452, 460 (1955). See 








also Mr. Justice Roberts’ dissent, last paragraph, in Osborn v. Ozlin, 310 U. S. 53, 67, 69 (1940). 
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by reason of which it would be competent for the forum to regulate the relation- 
ship.'’’ Nor is the forum under a constitutional duty to enforce the law of another 
state, if the foreign law is antagonistic to its own strong public policy'’’ or if, by its 
own conflict rules, the law of the forum is applicable, It is only where the in- 
surance contract does not affect any substantial interests of the forum that a case 
for the extraterritorial due process doctrines would be well founded.’’* Thus, most 
of the difficulties disappear when it is recognized that the substantial interest doc- 
trine “points up the increasing similarity between fourteenth amendment (due 
process) and full faith and credit standards for testing the validity of legislation.”'”” 

Ascertainment of the calculable attitude of the courts is not necessarily a function 
of uniformity of results. Except for a few insurance types, the very nature of a 
federated system, each member of which has maintained laws and courts of its own, 
makes uniformity of results even if there were uniform insurance laws, almost im- 
possible, However, certainty in forecasting results, which, from the functional stand 
point, has effects similar to those of uniformity, has been enhanced. In the first 
place, jurisdictional factors point to domiciliary courts as those in which decisions 
will be sought. In the second place, the application of the lex fori, in view of the 
present trend towards a full recogniton of the power of the forum to give predom- 
inance to its own law, will hardly be held to be in excess of constitutional limitations. 
It is, of course, still true that the Supreme Court functions as the umpire among 
states interested in the same transaction in determining which state law is to prevail. 
However, can it still be said that, but for the absence of a formula more specific 
than that rather general one—a state is not compelled to subordinate its own laws 
concerning a matter involving its governmental interest—the court has not supplied 
essential guidance for the assertion of control by the lex fort? 


VI 
CoNCLUSION 
Decisions of the last twenty years not only illustrate the spectacular conflict be 
tween the lex causae and the lex fori, but also highly certain judicial attitudes. 
To observe only that the Court has shown a tendency to sustain the lex fori as the 


proper law wherever the insurance contract has considerable contact with the forum, 


would still leave much unsaid. The actual limitations placed upon the scope of 
the /ex causae by the lex loci should also be noted. Where interests of a resident, even 
though temporary ones, might be affected by a term or condition of a foreign-con 
trolled insurance contract, the Court has, to an ever-increasing degree, manifested a 
hands-off policy vis-a-vis the invalidation of such terms by the forum. The Court 


199 Fg, Pacific Employers’ Ins. Co. v. Industrial Accident Comm'n, 306 U. §. 493 (1949); State 
Farm Mutual Automobile Ins. Co. v. Duel, 324 U. S. 154, 160 (1945) 

07 F g., Grifin v. McCoach, 313 U. S. 498 (1941). 

* E.g., John Hancock Mutual Life Ins. Co. v. Yates, 299 U. S. 178 (1936). Cf. Watson v. Em 


} 


ployers’ Liability Assurance Cor; 18 U.S. 66 (1954) (relying also on the Delta Pincland case, supra 


note 96). 
”” Note, The Supreme Court 1954 Term, 69 Hany. L. Re 
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has given the lex loci wide scope for the protection of vital local interests, even to 
the extent of enforcing its provisions at the expense of contractual terms.''” 

Pink v. A.A.A. Highway Express'"’ is a case in point. There, assessments had 
been imposed in a proceeding in New York on Georgia policyholders of a New York 
mutual insurance company which had become insolvent. Clearly, this class of 
obligations belongs to the narrow class over which the Court has claimed consti- 
tutional control with respect to the choice of law, because the subject matter is 
peculiarly within the regulatory power of the state of incorporation."’* The Supreme 
Court, however, sustained the Georgia forum’s refusal to enforce the New York as- 
sessment decree on the ground that the Georgia law of contracts, under which the 
defendants had not become members of the company, controlled. In this connection, 
Griffin v. McCoach'* should also be mentioned. There, the Court reminded that 
a federal court, in deciding a diversity case, may not enforce an insurance contract 
contrary to the public policy of the state in which it sits, despite the fact that when 
tested by all conceptualistic links, such as place of issuance of the policy, delivery of 
the policy, or payment of premiums and insurance proceeds, the contract is not one 
of that state. 

Finally, there is Watson v. Employers Liability Assurance."* This case, decided 
below by a federal district court in Louisiana, concerned the enforcement of a 
Louisiana “direct action” statute against a foreign insurance company. The liability 
insurance policy had been negotiated and issued in Massachusetts and delivered in 
Massachusetts and Illinois to the insured, a Delaware corporation which had its head- 


quarters in Massachusetts. The policy contained a no-action clause which was 
valid under Massachusetts as well as Illinois law. The only connection that the case 
had with the forum lay in the fact that the plaintiff, a resident of Louisiana, was in- 


jured in Louisiana by using the insured’s product, a hair-wave set, which had been 
bought in Louisiana. Upon these facts, the Supreme Court, reversing the lower 


courts, allowed the direct action. 
It may be significant to observe here that, prior to the Watson case, even the 
domestic courts,'’® including those of Louisiana,’’® in states where a direct-action 


119 See notes 105 and 108 supra 

1 314 U, S. 201 (1941), affirming, 191 Ga. 502, 13 S. W. 2d 337 (1941). 

™® Broderick v. Rosner, 294 U. S. 629 (1935). See also Cheatham, Federal Control of Conflict of 
Laws, 6 Vano. L. Rev. 581 (1953). 

18 3143 U.S. 498 (1941). 

14 948 U.S. 66 (1954). 

"* In the majority of cases, a foreign forum, i.¢., one whose law does not include a direct-action 
statute, has construed a foreign statute of this kind as procedural and declined, for this reason, to apply 
it, Evg., Anderson v. State Farm Mutual Automobile Ins. Co., 222 Minn. 428, 24 N. W. 2d 836 
(1946); McArthur v. Maryland Casualty Co., 184 Miss. 663, 186 So. 305 (1939). But see Burkett v. 
Globe Indemnity Co., 182 Miss. 423, 181 So. 416 (1938). A forum in Michigan, where no such statute 
exists, declined to apply the direct-action statute of Wisconsin, where the accident had occurred and the 
insurance contract had had its inception, holding it to be contrary to the strong public policy of the 
forum. Lieberthal v. Glen Falls Indemnity Co., 416 Mich. 37, 24 N. W. 2d 547 (1946). 

In addition to the three decisions cited by Mr, Justice Black in 348 U. S. at 66 n. 6, see also 
West v. Monroe Bakery, 217 La. 189, 46 So. 2d 122 (1950); Employers’ Mutual Liability Ins, Co. v. 
Eunice Rice Milling Co., 198 PF. ad 613 (sth Cir. 1952); Bayard v. Traders & General Ins. Co., 99 F. 
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statute had been enacted,'"’ refused to apply such legislation in situations in which 
the insurance policy contained a “no action” clause which was valid in the foreign 
state where the contract was made.''® Unless the insurance contract was held to be 
controlled by the law of the forum because of the issuance or the delivery of the 
policy there,''® the direct-action rule of the forum was regarded as inapplicable, 
even where the claimant or the insured party was a resident and the accident had 
occurred in the state of the forum.’*? Due process notions underlay the reasoning. 
Thus, the highest court of Wisconsin had, in the leading case of Ritterbusch v. 
Sexmith,*' characterized the no-action clause “as a substantial contractual right 
of the company”; obviously, this right postpones the company’s obligation until the 
ascertainment of the insured’s liability through judgment or tripartite agreement.’”” 

In the light of the foregoing, does the significance of the Watson decision lie in 
a change of the localization of the insurance contract? Did the Supreme Court 
arrive at the result that the insurance contract must be regarded as a contract con- 
trolled by the law of Louisiana, a state entirely unrelated at the time of the issuance 
of the liability policy to insurer or insured? Such a result would hardly have a basis 
in legal logic or in decisional reasoning. In the first place, it is obvious that a cri- 
terion for determining the proper law of the contract cannot be found in a local 
relation which did not exist at the time of the consummation of the contract; for the 
event out of which the liability arises, necessarily follows, in time, the liability insur 
ance contract. In the second place, the main opinion in the Watson case does no 
more than recognize that Louisiana, the locus, is not “compel{led] . . . to subordinate 


" 
5 


its direct action provisions to Massachusetts contract rules”’**°—and this thesis is 
strongly underscored in the concurring opinion of Mr. Justice Frankfurter, which 
emphatically rejects any substantive control over the contract by the lex loci. Trying 
to fit the justifiable demands of the lex fori into a contractual pattern worked out 


by the lex causae, the Watson opinion followed the suum-cuique principle, The 


Supp. 343 (W. D. La. 1951), 104 F. Supp. 7 (W. D. La. 1952); Hidalgo v. Fidelity & Casualty Co. of 
N. Y., 104 F. Supp. 230 (W. D. La. 1952). Contra: Buxton v. Midwestern Ins. Co., 102 } Supp, §00 


(W. D. La. 1952) 

""" They are: Louisiana (LA. Rev. Star, tt. 22, §655 (Supp. 1950) (based on La. Acts 1950, No. 
541)); Rhode Island (R. 1. Gen. Laws c. 155, § 1 (1938)) (based on R. 1, Gen. Laws c. 258, § 7 (1923)); 
ind Wisconsin (Wits. Srat 85.93 (1953)) (based on a statute of 1931) 

* Ritterbusch v. Sexmith, 256 Wis. 507, 41 N. W. ad 611 (1950); Byerly v. Thorpe, 221 Wis. 
28, 265 N. W. 76 (1936); Riding v. Travelers Ins. Co., 48 R. 1. 433, 138 Ad. 186 (1927); Coderre v 
Travelers Ins. Co., 48 R. I. 152, 136 Atl. 305 (1927). For the attitude of the courts in Louisiana, see 
note 116 supra 

1” See Gandall Riedel, 133 F. Supp. 28 (EB. D. Wis. 1955); Ocrtel v. Williams 214 Wis. 68, 251 
N. W. 465 (1933) 

*” Ritterbusch Sexmith, 256 Wi 7, 41 N. W. ad 611 (1950); Riding v. Travelers Ins. Co., 
$8 R. 1. 433, 138 Atl. 186 (1927); Bayard v, Traders & General Ins. Co., 99 F. Supp. 343 (W. D. La. 
1951), 104 F. Supp. 7 (W. D. La. 1952). 

**! 956 Wis. 507, 41 N. W. ad 611 (1950). The forum refused to apply its direct-action statute, 
although the policy had been delivered and the accident had occurred in Wisconsin, because the court 
regarded the insurance contract as a Massachusetts contract 
29 That is, a written agreement of the insured, the claimant, and the insurer 


“78 348 U. S. at 73 
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lex contractus controls in general, but the lex loci may step in to a very limited 
extent. The limit is set by its “interest in taking care of those injured in the state.” 
Obviously, the formula that there must be a reasonable relation between the legisla- 
tive action and the protection of the interest applies. Under this aspect, the Court 
held that Louisiana has the right to subject foreign liability insurance companies to 
its direct-action law regardless of the no-action clause of the insurance policy. Once 
this point in reasoning was reached, the conclusion drawn by the Court seemed to be 
irrefutable. Its proposition is that the local direct-action statute would be applicable 
under the circumstances presented by the case, even in the absence of another statute 
which conditions the admission of such companies to the state for the purpose 
of doing business there upon their consent to direct action.’** 

The result is a sensible one, primarily for three reasons. First: Only if regarded 
from a narrow contractualistic view of the liability insurance relationship can sup- 
port be found for the reproach that the decision “varies” a term of the insurance 
policy, Like an employment relationship, the matrimonial tie, or membership in an 
association, the insurance relationship differs essentially from the ordinary contractual 
relationship in that it regulates a lasting relationship. ‘The typical contract lacks, 
on the one hand, compulsory terms; and on the other, it is generally discharged 
by one single performance. In contrast to it, the foregoing relationships are, to a 
large extent, subject to minute regulation and sustained over a more or less ex- 
tended period of time. 

A reference to the modern employment relationship may be instructive. The 


public interest reflected in imperative legislation is spatially limited in effect to the 
territory of the state. The imperative norms of the lex fori, accordingly, will affect 
the relationship only while the employee works in the state of the forum. Upon his 
removal to another state, the applicable norms may vary.’*° This also obtains with 


respect to other relationships of similar character. 

The Court reconciled the basic rule of the lex causae over the insurance relation- 
ship with the claim of the lex fort, by means of a process of allocation. It allocated 
to the latter what seemed to be its due with regard to certain local aspects of the 
relationship, but left undisturbed the control by the former of the balance. Such 
a reconciliation of the competing claims of states united in the same federal system 
has been undertaken by the Court for other relationships as well. As for the matri- 
monial relationship, the “divisible divorce theory” brings to mind a choice-of-law 
ruling which similarly rationalizes the allocation to another state of a share in the 


control over a multi-state relationship by a proper appraisal of its governmental 


interests therein.’”® 


™* La, Rev. Srar. ANN. tit. 22, §983-E (Supp. 1950) (based on La. Acts 1950, No. 542). 

**° Naturally this does not apply in case an employee is dispatched from his main working place fos 
a merely transitory job to a place in another state. See Lenhoff, Conflict-of-Laws Problems in Labor 
Law, 54 Zenrracecatr rir pie yurisriscne Praxis 769 (1936) (in German); see also 3 Raper, 
Op. cit. supra note 32, at 186. 

8° CH Estin v. Estin, 334 U. S. 541 (1948). For general treatment of the problem, see Jackson, 
Full Faith and Credit—The Lawyer's Clause of the Constitution, 45 Coium. L. Rev. 1, 16 (1945). 
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Second: Prior to the Watson case, governmental interests of a state have also 
been recognized as sufficiently important to warrant extension of its administrative 
regulations to foreign insurers. In this connection, such cases as Osborn v. Ozlin™™ 
and Holmes v. Springfield Fire and Marine Insurance'*® might be mentioned in 
addition to those already discussed. The Court has recognized that more than one 
state may have a legitimate interest in certain local aspects of an insurance transaction 
—such as the channeling of the business of insuring local risks into Virginia and 
Montana, respectively, by requiring that the contracts be made through local agents. 
Naturally, the legislative power to control administratively the conduct of foreign 
insurers within the state has not been in issue, but only the extent of the control 
consistent with contractual freedom. Again, there has been the question of how to 
reach administratively foreign insurers operating from out-of-state offices;'” but 


here, too, no conflict problem is involved, as only the state itself can enforce its own 


administrative regulations. 
By contrast, the merely contractual approach to insurance relationships, the facts 


of which show existing or potential contacts with more than one state, brings con- 
flict problems into play. Heretofore, a forum intent on sustaining its public policy 
over that of another state has, more or less, been forced to disguise its refusal to 
recognize the exclusive legislative power of the latter state over the insurance trans- 
action at issue. The means of disguise have been the use of the public-policy 
‘89 or a construction of a foreign statute which “checkmat{es] its application 


concept 
"131 Furthermore, the uncertainty about the attitude of the forum 


in the case at bar. 
may confound predictability. 

There can be no doubt that in comparison with other theories in vogue, the newest 
pragmatic approach of the Supreme Court to the problem should be welcomed. 
However, it is submitted that it has not formulated a new rationale. The language 


of the Court is still couched in terms of contract. It is, of course, true that the in- 


surance relationship is founded on a consensual act; but, in substance, its essential 
features are, directly or indirectly, created by the state. It is an institution rather 
than a contract in the usual meaning; at best, it is a contract sui generis. The 
regulatory power of the forum is related to the latter’s interest in the institution, an 
interest which may, depending on the kind of insured interest, be determined much 

27 210 U. S. 53 (1940) (concerning constitutionality of Virginia statute forbidding insurance contracts 
on persons or property there, except through local agents who should be paid at least one half of com- 


mission). 
198 211 U. S. 606 (1941) (concerning Montana statute of similar import to that in Oshorn v. Oslin, 


supra note 127, but requiring payment of full commission to local agent) 
129 Cf. Travelers Health Ass'n v. Virginia, 339 U. S. 643 (1950); and Note, Reaching the Out-of-State 


Mail Order Insurer, 64 Harv. L. Rev. 482 (1951). 

' Por sharp criticism of this concept from the international aspect of the conflict of laws, see 
Briggs, The Need for the “Legislative Jurisdictional Principle” in a Policy Centered Conflict of Laws, 
39 Minn. L, Rev. 517, 524 (1955). 

18) NusspauM, Op. cit. supra note 39, at 38. 
in Williamson v. Massachusetts Bonding & Ins. Co., 19 Conn. 59, 109 A. 2d 896 (Sup. Ct. 1954), mis- 


construing N. Y. Ins. Law §167(3) (1949). 


An excellent illustration of recent date is supplied 
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more by situs of the property, domicile of the insured, and locus of accident within 
the forum than by the place of issuance and delivery. If the Court entertained such 
a rationale, it does not clearly appear. 

Third; In the matter of insurance, the Supreme Court has found a uniform 
conflict rule, aside from workmen’s compensation situations and ocean-marine in- 
surance transactions, only for claims arising from membership in fraternal benefit 
associations. In this last area, the Court, led by Mr. Justice Holmes, has continuously 
pointed to the differences between the membership in an association and an ordinary 
contractual relationship. The rights and duties of members, the Court has held, are 
homogeneous and closely connected and must, therefore, be under the uniform rule 
of the state of the domicile of the association instead of under the diversified control 
of each and every state wherein a member or his beneficiary resides.’* 

Turning to other areas of insurance law, it appears that once a unifying principle 
has been discovered and consistently followed, it may achieve, from the standpoint 
of reliability, almost the same effect as uniformity. Thus, the establishment of the 
insured’s domicile as the forum, where the insurers, in general, are susceptible to 
service, enhances predictability of results whenever there is a clash between the norms 
of the lex fort and those of another jurisdiction. In the words of an American 


philosopher, “conclusions from a given theory will be true even when the theory 


is not absolutely true” because “an approximation of the truth may give us true 
conclusions within certain limits or in a certain proportion of cases.”’** 

*** Supreme Council of the Royal Arcanum v. Green, 237 U. S. 531 (1915); Modern Woodmen of 
America v. Mixer, 267 U. S. 544 (1925); Sovereign Camp of the Woodmen of the World v. Bolin, 305 
U. S. 66 (1938); Order of United Commercial Travelers v. Wolfe, 331 U. S, 586 (1947); Young v. 
Order of United Commercial Travelers, 142 Neb. 566, 7 N. W. ad 81 (1942). 

Naturally, where counsel do not raise the problem the forum might apply the lex fori. Cf. King v. 
Order of United Commercial Travelers, 65 F. Supp. 740 (W. D. So, Car. 1946); such a control by the 
lex fori might also result where counsel have agreed that the relationship is controlled by the lex fori. 
Cf, Rountree v, Grand Lodge of Ladies Auxiliary, 236 Mo. App. 378, 156 S. W. 2d 784 (1941). 

**® Conn, op. cit. supra note 49, at 118. 








CONFLICT AVOIDANCE IN EUROPEAN LAW* 


Henri Barirrort 


The emergence of techniques for avoiding conflicts between different judicial 
systems has special significance in Europe owing to the differentiation among the 
laws of various states occasioned and accentuated by the nineteenth-century move- 
ment towards codification. Roman law, naturally, was the common basis of those 
codifications, but it is well known that it was not their sole source of inspiration. 
Customary law (le droit coutumier), like that which developed in the north of 
France, played an important part throughout Europe, even in regions such as the 
south of France, where the influence of Roman law has been at its strongest. More- 
over, with the growth of industrialization in the nineteenth century, divergencies 
among national economic and social structures have increased and have, thus, also 
contributed to the development of disparate legal elements. And the fact that the 
major codifications were spaced out over more than one century has had its effects 
as well. For example, the problems confronting the framers of the Napoleonic 
code in 1804 were not the same as those confronting the framers of the Swiss civil 
code in 1907. Finally, the common basis of Roman law no longer applies as such, 
in spite of the reality of its partial influence, to English or Scandinavian law; and in 
recent times, Soviet law and the laws of various countries in East Europe have been 
seen to develop other tendencies based upon an entirely new model. Therefore, a 
growing need has long been felt to find a remedy for this dislocation of what has 
been called the old European “common law.” 

The method which has suggested itself naturally is that of treaties of unification, 
whether consisting of agreements between two countries, neighbors by tradition as 
well as by geography, or of a convention aimed at bringing together the largest 
possible number of countries. Alternative methods have been less promising. Thus, 
the phenomenon of uniform laws, well known in the United States, does not appear 
to have played in Europe more than an indirect role. The existence of foreign 
influences has, however, been recognized. For instance, a legislator may take 
inspiration from the laws or codes of another country, even transcribing, if necessary, 
the exact text of certain provisions. Thus, the Napoleonic code and certain of the 
German codes have inspired alike legislators in Europe, South America, and even 
the Near and Far East of Asia. Thus, in 1926, Turkey was seen to adopt the Swiss 
civil code. But this borrowing has not resulted in any real integration of the laws 


concerned, nor has this propagation of similar provisions ever amounted to the 


promulgation of uniform laws for the countries involved. In practice, the only way 


* Translated from the French by Charles Winter, Esq., Barrister-at-Law. 
+ Professor of Private International Law, University of Paris. 
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in which uniformity of laws has been achieved in Europe has been by means of 
treaties, 

It must, however, be noted in passing that since the commencement of the 
twentieth century, serious efforts have been made to spread the knowledge of foreign 
laws. University chairs have been created, institutes have been founded, and reviews 
have sprung up for this purpose.’ These efforts have paved the way for legislative 
consideration of foreign solutions to legal problems, either for the purpose of bene- 
fiting from the experience of other countries or for the purpose of endeavoring to 
assimilate two different bodies of law. Thus, the most recent of the continental 
civil codes, namely the Greek code of 1940, was based on a serious comparative study 
of foreign law. In this connection, attention must also be drawn to the valuable 
publication of the judicial decisions arising out of the Geneva conventions relating 
to negotiable instruments,’ whose object is to help judges, when called upon to 
interpret any of the conventions, to conform their decisions with those already given 
in foreign countries. ‘The dissemination of comparative information can, thus, exert 
a direct and beneficial influence on the judicial elaboration of law. Of course, the 
judges in a codification country are bound by the general rules in force in that 
country, but for some eighty years past, they have solved problems to which the old 
laws, especially in France, gave no answer; and they have solved them with prac- 
tically no consideration whatever of foreign law. But there are signs of evolution 
in this respect that cannot fail to be stimulated by the dissemination of information 
concerning foreign law.® 

Unification by treaty can be effected in two ways: first, by means of internal law— 
¢.g., a treaty unifying commercial law in relation to bills of exchange, promissory 
notes, and checks; and secondly, by means of rules governing the resolution of con- 
flicts of laws. Modern states, whether in Europe or in the United States, have their 
own systems of laws, and failing unification of these systems, unification of the rules 
applied in resolving conflicts among them is already an appreciable advance. For 
the purposes of this article, it will be convenient to examine in succession, first, the 
former sort of treaties, then the latter. Thereafter, attention will be turned to a rela- 
tively recent conflict-avoidance development (not of a diplomatic nature) that seeks 
to avoid the submission of certain contracts to any determined law, the will of the 


parties rather being the legal standard, whatever forum may be called upon to 
resolve their differences, thus averting the possibility of a conflict of laws. 


‘It is sufficient to mention here the Zeitschrift fur Ausldndisches Und Internationales Privatrecht, 
founded by Rabel in 1927, the journal of the Institute of the same name; the Annuario di Diritto 
Comparato and the other specialized studies of the Instituto di Studi Legislativi (Galgano); the Inter- 
national and Comparative Law Quarterly; and the Revue Internationale de Droit Comparé. These 
publications testify to the resurgence of the interest evoked by comparative studies. 

*Fansr von CaemmMerer, INTERNATIONALE RecHTspRECHUNG zUM GENFER EINHEITLICHEN WECHSEL- 
uNnD Semeckrecnr (1954). 

* See, ¢.g., the recent judgment of the Court of Appeal of Paris in Charr v. Hazim Ulusahim, Oct. 
21, 1955, relying on its isolated character in comparative law to avoid a solution theretofore admitted 


in France. 
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The dislocation of the European “common law” by the codification movement 
of the nineteenth century has not prevented the conclusion of important treaties 
which unify many fields of internal law. These treaties are well known, but they will 
be mentioned here briefly, if only to prove that such unification, contrary to the 
opinion of many pessimists, is not a mere dream. The ease with which such uni- 
fication may be achieved, incidentally, seems largely to depend on the problems 
sought to be solved. Thus, the law relating to business affairs has been easier to deal 
with than family law, where national or religious traditions and the social structure 
play a more important part. 

The first fields in which unification was effected were those concerned with in- 
dustrial property* and literary and artistic property. No doubt, the facility of imi- 
tating an invention discovered in one country in another country or of translating 
the work of an author of one country in another country rendered international 
measures of protection in these areas more urgent. Later, unification was extended 
to the fields of international railway transport® and maritime law. The results in 
this latter field, in particular, have been especially rewarding. Since the celebrated 
rules of the International Law Association of 1890 relating to general average, the 
use of which, by progressive expansion, has finally resulted in the creation of a real 
international common law on the subject, many treaties have been framed under the 
aegis of the conference set up at Brussels by the International Maritime Committee.’ 
Finally, in turn, unification came to the field of aerial navigation.” 

The League of Nations was also a positive force in this area, having stimulated 
the conclusion of conventions on private arbitration in 1923, the execution of arbitral 
awards in 1927, interior navigation in 1930, and, in particular, negotiable instruments 
in 1931, the result of which has been to unify particularly complex laws in a large 
number of countries. The negotiators, not having achieved complete unification, 
were, nevertheless, wise enough to maintain their agreement upon the points settled 
and to conclude another convention unifying the rules applied in resolving conflicts 
of law in those matters where differences still existed in the application of internal 
law. This exemplifies the duality of means in which unification can be secured. 

The study of future possible unifications of internal law by treaty is under con- 
sideration at Rome by the International Institute for the Unification of Private Law, 
whose important work on the contract of sale is well known, and whose year-book 


gives details of all the proposals for unification which are under consideration.’ 


The general unification, by means of conventions, of the rules for the resolution of 
conflicts of law was a preoccupation of Mancini immediately after the Italian codifica- 


* Union of Paris, 1883, revised in London in 1934 

*Union of Berne, 1886, revised in Brussels in 1948. 

* The Berne Convention of 1890. 

" E.g., conventions on collisions and aid to vessels in distress, 1910; the responsibilities of shipowners 
and bills of lading, 1924; and rights against and hypothecation of ships, 1926. 

"Union of Warsaw, 1926, revised in Rome in 1933 

*3 L’'Untrication pu Drorr; Apracu Ginfrat pes Travaux pour t'Unirication pu Drorr Pave 


(Prozers ev Conventions) 1947-1952 (1954) 
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tion of 1865. His views on the dislocation of European “common law” stemmed 
from a contemplation of the dislocation of the different systems of conflict of laws. 
His proposal, made as early as 1867, for an international conference, postponed by 
reason of the Franco-Prussian war of 1870, spurred the unsuccessful attempts of the 
Italian government (1874-1881) in this regard. His goal was realized, however, 
owing to the initiative of the Dutch Government, in 1893, and the spacing out of the 
above dates demonstrates the continuity of his ideas. Everyone is familiar with the 
astonishing success and subsequent disappointment of the Hague conventions. They 
had been successful in unifying the conflict rules over a wide range of subjects, such 
as marriage, guardianship, and succession, in a large number of countries; but this 
success is now seen to have been more apparent than real. The signatory countries 
were exclusively those that already had admitted the test of national law and had 
accepted the general extension of that test; divergencies of interpretation were fol- 
lowed by denunciation; and the first world war finally put an end to the application 
of the conventions between many countries which had become enemies.’ Never- 
theless, it would be presumptuous to regard the Hague conventions as obsolete, as 
they still bind a considerable number of countries.’’ Further, the spirit animating 
the seventh session, held in 1951, seems to augur well for the future. The proposals 
are less ambitious, and they concentrate on more precise subjects that are particularly 
useful in the business world, such as the law relating to the sale of movables and 
the recognition of the personality of foreign corporations.” 

The relative obsolescence of the earlier Hague conventions had aroused consider- 
able scepticism, especially after the first world war, as to the future fate of treaties 
of this nature. Accordingly, it is somewhat remarkable that less reticence appears 
to be shown on this subject after the second world war. This difference in outlook 
can doubtless be explained by the growing conviction that the way must be opened 
towards easier international relations, Other developments in the interim also seem 
to reflect this point of view—principally the emergence of regional unifications. The 
first to arise was that known as the Nordic Union, Between 1931 and 1934, five con- 
ventions were concluded between Denmark, Norway, Sweden, Finland, and Ice- 
land concerning marriage, adoption, guardianship, alimony, judicial competence and 
the execution of judgments, bankruptcy, and succession. Unfortunately, informa- 
tion is lacking as to the judicial application of these conventions, as it would be in- 
teresting to know how far it has been possible to maintain unity of interpretation 


‘in spite of the absence of a supreme common jurisdiction. This lack of judicial de- 
cisions, however, is perhaps an indication that these conventions have operated 


* See Acaerr pe Laprapetce ano J, P. Nisover, Reperrome pe Dror INTERNATIONAL (1929-31); 
Paut pe Laprapetce, Conrerence pe Drorr Inrernationat Privé pe ta Haye (No. 162 n.d.). 

™ See the schedule published in 43 Revue Crrrigve pe Drorr INTERNATIONAL Privé 893 (France 
1954). 

**On the works of the seventh session, see Morandiére, in 41 Revue Cririove pe Dror In- 
TERNATIONAL Privé § (France 1952); and Offerhaus, in 79 JournaL pu Drorr INTERNATIONAL 1070 
(France 1952). See also Graveson, Hague Conference on Private International Law, 2 \xt't & Comp. 


L. QO. 605 (1953). 
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without difficulty. Indeed, the common juridical traditions enjoyed by the signatory 
countries would probably go far to explain the harmonious results achieved. Never- 
theless, it must be stressed that, while the Atlantic countries (Denmark, Norway, 
and Iceland) apply the law of domicile in matters of personal law, the Baltic coun 
tries (Sweden and Finland), being more sensitive to continental influences, apply the 
national law in such matters. By means of the conventions, an interesting compro 
mise between the two positions has been evolved. 

Attention must also be drawn to the Benelux proposal for conventions unifying 
the rules governing conflicts of laws in Belgium, Holland, and Luxembourg.” 
This proposal, at present under consideration by the parliaments of the countries con 
cerned, is largely attributable to the learning and efforts of the late and greatly 
missed Dutch jurist, Meijers. It must be pointed out that while the conflicts solutions 
of Belgium and Luxembourg are frequently the same as those of France, Dutch law, 
on the other hand, although based upon a nineteenth-century codification inspired 
by the Napoleonic code, has, in many respects, developed its system of the conflict of 
laws along lines more closely approaching those of the German solutions. The com 
promise resulung from the Benelux proposal is, thus, of particular interest. 

Similarly, efforts are being made at the present time to assimilate French and 
German rules governing the conflict of laws. In this connection, a team comprised 
of French and German jurists published, in 1954, a volume entitled Private Inter 
national Law in France and Germany Concerning the Family."* With regard 
to each question considered (e.g., marriage conditions, effects of marriage), the 
French collaborator has explained the position in French law, the German col 
laborator the position in German law, and a brief comparative evaluation has been 
undertaken by one or other of the authors alternatively. That is the necessary 
starting point for an assimilation of the rules governing conflicts of law—the foreign 
rules must be understood and observed in day-to-day practice. Recently, members 
of the French Committee on Private International Law have been invited to a session 
of the German council on the same subject, and careful attention will be paid to the 
suggestions made at that session in connection with the forthcoming reforms of 
German private international law. Such meetings are extremely useful in enabling 
neighboring countries to understand each other's law. 

Conflict avoidance has recently come to the fore in the fields of the laws of 
contract and of companies in connection with an attempt to formulate contracts or 
to establish companies that would not be subjected to any particular body of law. 
The question has been methodically studied on the initiative of the Council of 


Europe, particularly in regard to the creation of European companies that would not 
be subject to the law of any definite country. The Council has delegated the study 


™* See the text of the proposal in 40 Revur Carrioue pe Drorr International Paivé 710 (Prance 
1951). 

1. C. B. Monn anv L. Sirney, Privare InrernationaL Law in France ano Germany Concernine 
roy FPamity (1954) (the German volume appeared in 1955). 
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of the problem to its economic and juridical commissions. The former has ap- 
proached the problem with a certain scepticism, posing the question of whether it 
is not illusory to imagine that countries would be in favor of establishing companies 
whose creative statute could not be tested by any of the respective laws of those 
countries. These companies, it is pointed out, would enjoy facilities enabling them 
to carry on their activities throughout the whole of Europe and to compete with 
companies operating under the legal strictures imposed by countries that had taken 
pains to establish and maintain a careful equilibrium between the varying interests of 
shareholders, directors, and third parties. Why should special favor be shown to 
companies immune from these protective limitations and, at the same time, not sub- 
jected to analogous regulations by any other foreign law? The economic com- 
mission has, thus, concluded that the establishment of European companies cannot 
be contemplated other than in the field of public services, where the problem of 
competition does not arise. 

The judicial commission has, accordingly, drafted a proposal that permits the 
conferment of European status upon, private companies that are the holders of a con- 
cession in the nature of a public service. Although the concession would depend 
on the competence of the country or countries territorially interested, it will, thus, 
be possible to confer this status on companies which are comprised, to a large extent, 
of citizens or governments of different countries, and whose work will have to be 
performed or whose services will have to be rendered in the territory of several coun 
tries—or whose work and services will have to be of interest to countries other than 
that in which operation takes place. The status is to be accorded upon the recom- 
mendation of the “European Office” by means of a convention concluded between 
the countries interested. What is involved, therefore, is the creation of a company 
by an act of public international law, which can be anything but frequent; and, in 
addition, the act will be limited to companies exploiting a public service. 

Article three of the proposal stipulates that the conferment of European status 
implies for the company benefiting thereby the acceptance of the competence of the 
European Office for all individuals as well as for all governments interested. This 
stipulation appears to attribute to that Office a jurisdictional or even a legislative 
function, but, unfortunately, there is no further explanation of that function. 

The European company is to be governed, in the main, by the rules contained 
in the convention providing for its creation and, in a subsidiary way, by the legis- 
lation of a named country, specified in the convention. Thence arises, from a jurid- 
ical point of view, the main and most interesting difficulty of the proposal, Its 
authors hope that the convention creating each of these future companies will be 
capable of assigning to the company concerned sufficiently detailed rules of operation 
rendering unnecessary any recourse to a particular law. They have, however, per- 
ceived the uncertainty of such a method and, as a subsidiary measure, have provided 
for reference to a particular named body of law. But in the latter eventuality, the 
problem is no longer that of a company which would escape the operation of all 
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existing law, even allowing for the fact that the reference to any particular law is 
stated to be subsidiary. 

Another difficulty foreseen in the proposal is that pointed out by Gianini at the 
Lucerne session of the International Law Association in 1952, where an examination 
of the problem was on the agenda. The question arises as to whether the countries 
that do not sign the convention creating such a company will recognize the com- 
pany as having a juridical existence. If the reply to the question is in the negative, 
the future companies would be less well treated than existing companies which are 
subject to a named body of law, but whose existence is everywhere recognized, That 
this difficulty has been perceived is seen in article eight of the proposal, which pro- 
vides for the intervention by the European Office in regard to those countries that 
are members of the Council of Europe but have not been parties to the convention 
creating a particular company. Nothing, however, is said in regard to countries 
that are not members of the Council of Europe. 

Finally, the proposal -indicates the advantages which it would be desirable to 
obtain from the interested countries for the benefit of the companies created, In 
essence, these are freedom to transfer capital moneys; custom franchises; free entry 
of managerial and executive personnel; guarantees against seizure of property (a 
difficult matter in any event); power to make contracts including clauses as to 
guarantees, rates of exchange, or price; and the immutability of certain clauses de- 
spite legislative measures modifying contracts made between a state and individual 
citizens (an aim likewise extremely difficult to achieve). 

The secretariat of the Council of Europe has received numerous requests for in 
formation on the subject and has, fortunately, prepared a small brochure (which is 
not in commercial circulation) containing an interesting account of the work of the 
judicial commission and of certain preliminary steps already taken in the direction 
contemplated. Two of these ventures are quite instructive. First, there is the Bank 
of International Settlement, which, ideally, should not depend on the law of any 
one country. Created by an international convention signed at the Hague on Jan 
uary 20, 1930, it has been described by Mr. Van Zeeland as a really European insti 
tution. The negotiators of this convention, however, did not find it possible to avoid 
all reference to an existing body of law, and so, it was provided that juridical per 
sonality should be conferred on the Bank by a resolution of the Federal Swiss Coun 
cil, with a head office at Basle. But the convention added that the creative statute 
and any modification thereof should be valid and take effect despite any contradic 
tion with the provisions present or future of Swiss law. The reference to a resolution 
of the Federal Swiss Council appeared to establish the Bank as a juridical person 
subject to Swiss law. But how could this starting point be reconciled with the power 


to adopt the creative statute, even in contradiction with the provisions of Swiss law? 
The idea reappears that the Bank ought to be able to exist on the authority of its 


own creative statute, the precision of which would serve as a valid legal basis. It 
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is not certain that such a hope can be realized, although no difficulty seems to have 
arisen as yet. 

The same difficulty arises in another most curious and typical case, namely, 
that of the Scandinavian Airlines System. Again, it is the Scandinavian countries 
that afford an example of the need for special relations between countries organized 
so as to avoid, to as great an extent possible, the conflict of laws. The three com- 
panies which constitute the System understandably wished that the new organism 
should be neither Danish, Norwegian, nor Swedish, and so, its English title is not 
a mere commercial invention, but rather gives effect to the underlying reason for its 
formation. It is not simply a question of a contract between companies preserving 
their respective independence, in as much as the creative statute of the System pro- 
vides that the consortium is to act as an autonomous moral person. (Article fifteen.) 

The statute specifies at the end of its provisions that “the present agreement has 
been made in three original copies in the English language”; that each party is to 
have the text translated in its own national language; that the translations are to 
be exchanged among the parties; and that in case of any difference among the 
texts translated into any national language, the English text is to prevail. It was also 
desired that the head office of the System should not indicate attachment to any one 
of the countries concerned. Thus, article nine provides that the Council of Admin- 
istration is to choose the place for the head office as well as for any other offices, 
and the Council is, under article eight, to meet in each of the three countries alter- 
natively, 

The founders of the System have thought of eventual difficulties. Under article 
seventeen, differences between the associated companies are to be submitted to an 
arbitral tribunal composed of three members, nominated respectively by a Danish, 
Norwegian, and Swedish judge. ‘The statute goes on to provide that the tribunal 
is to elect its own president, adopt its own rules of procedure, and determine its 


own place of meeting and the “national jurisdiction” which is to be applied. By 


“national jurisdiction,” “national law” is doubtless intended to be understood. 

The totality of these provisions shows the founders of the System persevering 
in their wish to remove therefrom anything in the nature of a national character. 
They have, however, understood that such an objective could only be attained by 
depriving the judges of the particular countries concerned of any jurisdiction what- 
ever in the resolution of difference arising from the application of the creative 
statute. Nevertheless, they have not thought it possible to affirm that the arbitral 
tribunal should be able to exclude any possible reference to any body of law what- 
ever. Not having ventured to choose such a body of law themselves, they have left 
that duty to the arbitrators, for whom, however, the task is not any the easier. As 
a matter of fact, however, it may well be that difficulties will be rare and that 
these will perhaps be matters of fact rather than of law. Further, if they are legal, 
the similarity of the three bodies of law when compared will probably often allow of 
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a solution which will not depend expressly on one such body of law rather than 
any other. 

These experiments give rise to the thought that the creation of companies whose 
creative statutes are, at the same time, their sole basic law will scarcely be able to 
avoid the simultaneous creation of jurisdictions specially entitled to interpret those 
statutes. This point, indeed, was raised at the Lucerne session of the International 
Law Association in 1952. A rather powerful movement has arisen in favor of what 
are called “chartered companies”—that is to say, companies whose creation, decided 
in agreement with the governments concerned, would be governed by statutes so 
detailed that recourse to any body of law whatever would be unnecessary. That 
movement contemplates powerful companies pursuing their activities in several 
countries without having a principal establishment in any of them—as is often the 
case with holding companies. Why should it not then be recognized that these 
companies may exist in conformity with their creative statutes instead of exacting 
their submission to the law of a country with which they have no more substantial 
connection than with another country? The artificial character of this latter course 
becomes quite apparent when companies of this sort subject themselves, as they 
often do, to the laws, more liberal in effect, of small countries with which they have 
no significant bond. It would surely be better to recognize the reality of the situation, 
namely, that what is in question is a form of international companies which, in all 
seriousness, cannot be subject to any determined body of law. 

In contrast to the movement favorable to chartered companies, another current 


of ideas sets up the impossibility of all-inclusive creative statutes, however well they 


may be framed. To say that the creative statute of a company shall be its legal basis 


is to contend that such a statute will comprehend an experience as extensive as a 
complete juridical system, and such a contention can hardly be upheld. A belief 
much in vogue with men of business is that the general conditions of a contract, 
provided that they are sufficiently detailed and precise, are sufficient to avoid all 
litigation, and, in any case, all recourse to a body of law. ‘That may be true in a 
considerable proportion of cases, but jurists know that problems will always arise 
for which no solution can be found either in the creative statute of the company 
or in the general conditions of the contract. The judges, therefore, or the arbitrators 
confronted with the problem will have to interpret and complete the relative creative 
statute or contract, and inevitably they will be led to rely on a general system—that 
is to say, on some existing body of law. It can hardly be expected that a judge or an 
arbitrator will create sui generis a method of interpretation and general rules for 
the particular case submitted to him. The recent experiments, such as that of the 
Scandinavian Airlines System, show that the refusal to subject the contract or creative 
statute of a company to a particular body of law raises the necessity of providing for 
an arbitral jurisdiction that will create the rules necessary for the fulfillment of the 
contract or statute. In so far as the bodies of law affected are relatively similar, 
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the task will be easy of realization. If it is a question of more divergent bodies of 
law, some work of synchronization will doubtless be required. It will, above all, be 
necessary to avoid a position in which each judge would interpret the conventions 
of the parties according to his own system. 

It is difficult for the writer to visualize a contract establishing obligations on its 
own without being set within the framework of a judicial system which determines 
in what conditions the judges may enforce the contract. But this problem is outside 


the scope of the presen: article. 











CONFLICT AVOIDANCE BY INTERNATIONAL 
AGREEMENT 


WILLIAM Racpu LeperMAn* 


I 
INTRODUCTION 


Each modern national state has a rather well developed set of legal principles 
whereby some account is taken of foreign as well as domestic laws in settling the 
legal relations of persons concerned in factual situations with foreign as well as local 
features. These are the rules of “private international law” or “conflict of laws,” so- 
called, and understanding of their technical nature and their purpose is crucial to 
assessing what is possible in the way of conflict avoidance by international agreement. 
Of course, the very object of these national systems of conflictual rules has been and 
is basically conflict avoidance. That is to say, they represent attempts to avoid the 
evil of investing the same persons with different (or conflicting) legal rights and 
duties in the two or more countries touched by a given international factual situation. 
These national conflictual systems have, in the main, developed domestically without 
sanction or benefit of international agreements, and the results (though certainly far 
from perfect) have been significant. Nevertheless, it will be contended here that 
further advances in the utility and justice of this branch of the law in any country 
require international or interstate agreement. But international agreements could 
do more harm than good if they failed to take account of the basic features of tech- 
nique and policy that have characterized the various national conflictual systems. 
Accordingly, the analysis that follows seeks to reveal these essential features in an 
orderly way and to educe their necessary implications respecting effective conflict 
avoidance by international agreement. For the most part, the writer will speak in 
terms of the English system of conflictual rules because, so far at least as British 
Commonwealth countries are concerned, private international law is still primarily a 
department of the common law where English judges have led in developing the 
rules. Also, to speak in terms of the English private international law avoids the 


peculiar impact of any particular federal constitution on interstate or interprovin:ial 


conflict avoidance within that federation. 

What, then, have we learned about the extent to which practical national legal 
procedures can be devised to take account of foreign laws with the object of conflict 
avoidance when dealing with international facts? The basic problem is to determine 
which countries are potentially concerned and then to make a choice between the 
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respective national legal solutions which are thereby found to be competing to 
govern the solution of the juridical issue in question, Thus, the rules for choice of 
law are fundamental, and so their nature must be our concern. To understand 
them, we must first distinguish classification of facts from classification of laws and 
then distinguish also indicative from dispositive rules. The inevitable conflictual 
dilemma of classification will then be examined and the steps necessary for its solu- 
tion suggested, There must be brief notice of the problems that arise from a com- 
prehensive reference to foreign law (renvoi and secondary classification). Finally, 
certain inferences and conclusions deducible from the preceding analysis will be 
offered with special reference to the part international agreement might play in 
futhering conflict avoidance in the sense explained. 


II 
CLASSIFICATION OF Facts AND Laws: GENERAL CONSIDERATIONS 

Certain basic considerations of analytical jurisprudence must be our first concern, 
and their nature has been well described by Sir Frederick Pollock in a passage in 
which he clearly differentiates classification of laws from classification of facts:’ 
It is not possible to make any clear-cut division of the subject-matter of legal rules. The 
same facts are often the subject of two or more distinct rules, and give rise at the same 
time to distinct and different sets of duties and rights. The divisions of law, as we are in 
the habit of elliptically naming them, are in truth divisions not of facts but of rules; or, if 
we like to say so, of the legal aspect of facts. Legal rules are the lawyer’s measures for 
reducing the world of human action to manageable items, and singling out what has to 
be dealt with for the time being, in the same way as number and numerical standards 
enable us to reduce the continuous and everchanging world of matter and motion to 
portions which can be considered apart. 


By enlarging upon the last sentence of this quotation for the moment, more light 
can be shed on the nature of the legal classification of facts. Rules of law are precepts 
of human conduct employed as a means of social control in a politically mature 
community. They must deal with such nonlegal realities or facts as persons, things, 
conduct, and states of mind. They discriminate between different kinds of persons 
and things, different kinds of conduct and states of mind, for purposes of defining 
the entitlement of the persons concerned to certain legal rights, privileges, powers, or 
immunities. In other words, rules of law are reducible to the formula, “If so and 
so is the fact, John ought to act in this way.” The words expressing the first part 
of this formula comprise the fact-category and must be appropriate to designate 
things which exist or have happened. The second part of the formula is the value- 
judgment, setting forth what ought to be the behavior of the person or persons 


designated, given the existence or occurrence of the kind of facts described. There 


is much more to an ordinary rule of law, then, than simple description of facts, and 
hence the necessity of distinguishing the classification of facts from the classification 


*Paeperick Pottock, A First Book on Jurisprupence 81 (ad ed. 1911). 
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of laws, This distinction will be more fully developed later. At the moment, a 
further analysis of the classification of facts is in order. 

The fact-categories of rules of law may be quite detailed or very general; but 
in any event, they are conceptual or notional, and as such, must be distinguished 
from real facts—things which exist or have happened. Thus, when a client comes 
to a lawyer with his story and his problem, the lawyer's first step in the process of 
legal decision is, in effect, to put himself this question: Of which categories or 
classes of facts in the law do these concrete facts constitute a particular instance? 
The accurate answer to this question (on a purely local fact situation) brings about 
the selection of the legal rules appropriate, whereupon the prescription of legal result 
they contain applies. For example, X agrees in writing to buy Y’s land for $1000. 
Here we have concrete facts relevant to the fact-categories of consensus and con- 
sideration in the English law of contract, and by virtue of this subsumption, it is 
prescribed that in this case, X and Y must, as a matter of law, keep their respective 
promises. As laws are expressed in words, in subsuming real facts under laws, we 
are really concerned with the problem of language itself, that of the meaning of 
words in relation to nonverbal realities. As Dr. Glanville Williams has put it: 
“... the law is only a special department of language and . . . whereas the applica- 
tion of law is limited, language is all-pervasive.”* ‘Thus, the legal classification of 
facts in this sense is an important element in any process of legal solution; and as 
John Austin reminds us in his Jurisprudence, this matching of facts with fact 
categories is often far from easy: “The difficulty is in determining not what the 
law is or what the fact is, but whether the given law is applicable to the given 
fact.”* This determination is a matter of deciding relevance, and as ‘Thayer states 


in his classic work on evidence: “The Law furnishes no test of relevancy. For this 


it tacitly refers to logic and general experience, assuming that the principles of 
a4 


reasoning are known to its judges and ministers. . . . 

Thus, concrete and real facts constitute the undifferentiated mass of data to be 
classified by the categories of fact contained in our rules of law. “Fact” and “cate 
gory” must be distinguished, Real facts, things which exist or have occurred, are, in 
themselves, legally neutral. They have no inherent legal attributes whatever to give 
a clue to their legal significance, if any. Their only legal attributes are acquired ones, 
those which men ascribe to them by subsuming them under laws deemed appropri 
ate.” But if facts are thus neutral, they are also capable of acquiring multiple legal 
significance. In other words, the same concrete facts may be open to a simultaneous 
subsumption under different rules of law. The facts of a single automobile accident 
where the driving was very reckless would be simultaneously appropriate to rules 
of negligence in tort and the dangerous driving section of the criminal code, to 
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say nothing of the relevance in addition of certain rules of property and insurance 
law. It is important to remember this potential multiple impressionability of con- 
crete facts in private international law, where two or more national systems of laws 
are, in effect, competing to govern a single set of facts. Thus, there can be no 
objection to submitting a single set of facts provisionally to two different national 
legal systems for a preview of what rules would be applicable to them in those 
countries. 

Before we leave the legal classification of facts, one final question needs answering. 
It may be asked: If the legal system in question is embodied in a politically living and 
valid constitution, are not rights under it just as much real facts as anything else? Do 
we not state a fact in these circumstances when we say that X owns Blackacre?_ The 
answer would be yes, without qualification, if laws automatically applied themselves 
to nonlegal facts in order to produce legal rights and duties. The truth, of course, 
is this does not happen. Laws, as ascertained by men, must be applied to non- 
legal facts, as perceived by men, in order to determine what rights and duties 
do obtain under a living legal system. No doubt, in many cases, this is a simple and 
obvious process, but in many others, it is difficult; and it is these difficulties, with 
special reference to private international law, that we are attempting to explore 
here, Once a doubtful legal question has been solved by the person constitutionally 
authorized to do so, it is doubtless legitimate to speak of the resultant rights and 
duties as being and having been real facts. However, when our concern is with the 
processes whereby lawyers, judges, or officials arrive at a determination of legal 
rights and duties in a given concrete situation, the end result cannot be used as an 
element in the explanation of its own production. Thus, for our purposes here, 
finally confirmed rights and duties are not included in the “facts” of which we speak. 
We are necessarily confined to the facts of the nonlegal world already described. 

Let us turn now, by way of contrast, to a general consideration of the classifica- 
tion of rules of law. Of course, classification itself, as a basic procedure, does not 
alter. It is simply the arrangement into distinct classes of an undifferentiated mass 
of data by criteria which take account of various attributes inherent in the things 
concerned, However, as rules of law and concrete facts are different orders of 
things, obviously the criteria of classification are different, depending on whether 


facts or laws are the subject-matter being classified. Rules of law respectively at- 


tach prescribed rights and duties to some hypothetical condition or state of facts 


(here called a fact-category) and are, thus, norms, principles, or standards. They 
are concerned with the “ought” of human conduct, with what should be and not 
merely what is. The fact-categories they contain, while no doubt suggested by certain 
real life situations, past, present, or anticipated, are, nevertheless, independent of 
actual facts. The legal fact-category is, thus, notional and can exist even though 
concrete facts relevant to it have never occurred, but are merely anticipated. This 
being so, it is proper and essential to distinguish the classification of laws as a differ- 


ent process from that of the classification of facts. 
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Legal rules, then, considered in isolation from concrete facts, may be grouped 
in various classes by criteria which select uniform features of the concepts they 
contain, including the rights and duties they prescribe. As Dr. Martin Wolff puts 
it: “Classification may be compared with the mathematical process of placing a factor 


® Thus, rules of law may be classi- 


common to several numbers outside the bracket.” 
fied on the basis of some uniform feature of their fact-categories (that is, the classes 
of persons, things, conduct, or intentions they respectively contain); or on the basis 
of some uniform feature of the legal results they prescribe (that is, the rights and 
duties they specify). For example, for purposes of the Canadian constitution, we 
find that the class “criminal law” is defined as including all rules which, in pith 
and substance, forbid any conduct in the public interest.’ Hence, the criterion of 
this class is the prohibitive feature common to the legal prescriptions of the rules so 
grouped. The type of conduct thus prohibited might be any sin of omission or 
commission. However, more often than not, the grouping of rules in classes depends 
cumulatively on several criteria. For instance, certain rules are grouped as rules tor 
the sale of goods because their fact-categories are limited to tangible movable things, 


’ ’ . . { 
and their legal prescriptions concern only the transfer for money of the collection 


of legal rights and privileges which make up “ownership” of such things. 

Clearly then, legal rules can be classified by any number of criteria for any num- 
ber of purposes. There is no one universal system of classification of laws valid for 
all purposes, though there have been several attempts by jurists to outline systems 
for which this claim is made. (The schemes of Professor Holland and Albert 
Kocourek might be cited as examples.)” The true view is that systems of classifica- 
tion will be as various as the purposes which classification may be used to serve. 
In the words of Dr. Roscoe Pound: “Classification is not an end, Legal precepts are 
classified in order to make the materials of the legal system effective for the ends of 
law.” ‘The history of the categories “realty” and “personalty” in English law pro 
vides an interesting illustration of classification as a tool of policy. “Realty” is a 
class comprising those legal rules which confer proprietary rights over land to endure 
for an uncertain period. Thus, there are three criteria which form the basis of this 
particular class of rules of law: (i) they must be rules concerning rights over land; 
(ii) these rights must be rights in rem—that is, they must avail against all comers, 
or nearly so; and (iii) these rights must be uncertain in the length of time for which 
they are to endure. (This third requirement refers to the well-known common-law 
doctrine of estates.) It will be noted that rules concerning leasehold rights over land 
are excluded from the class because the duration of the rights concerned is certain, 


being fixed between definite dates. Hence, they are characterized as rules of “per- 


® Martin Worrr, Parvare InrernationaL Law 148 (1945 
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sonalty”: a class which came to include all rules conferring proprietary rights over 
things (including land) not classifiable as rules of realty. As Pollock and Maitland 
point out, the classing of rules conferring leasehold rights as rules of personalty 
served a very definite economic purpose in the 13th and 14th centuries. In medieval 
England, land was the principal form of wealth, and “real” rights over land were 
not freely transferable, being fettered by all the rigidities of the feudal system. For 
instance, prior to 1540, they were not freely alienable by will. On the other hand, 


proprietary rights over chattels could be freely disposed of by will, and, thus, by 
classifying leasehold rights over land as personalty, a valuable and freely bequeath- 
able form of investment in land was made available. Originally then, this peculiar 
legal dichotomy of “realty” and “personalty” enabled the law to satisfy a genuine 
economic need in medieval England.’” 

Perhaps it will have been noticed that we have just been speaking of the classi- 
fication of legal rights as well as of rules of law. This should not be confusing if it 
is remembered that only laws can confer legal rights, and hence, a classification 
of rights is, ipso facto, a classification of laws, whether the laws concerned are being 
considered in relation to concrete or hypothetical facts. Again, Sir Frederick Pollock’s 


words are apt: “The divisions of law ... are in truth divisions not of facts but of 


rules; or, if we like to say so, of the legal aspect of facts.” 

Now usually schemes of classification result from the meditations of jurists and 
derive what authority they have from the prestige of their respective authors, In 
this regard, the English conflictual rules for the choice of law display rather unique 
features. They necessarily incorporate a complete system for the classification of laws. 
Consider, for illustration, the following examples of them: 

(1) The formal validity of a marriage is determined by the law of the country 
where the ceremony takes place. 

(2) Succession to proprietary interests in immovables, on the death of the owner, 
is determined by the law of the country where the immovable is situate. 

(3) Procedure is determined by the law of the country which is the forum of 


the action. 
(4) Capacity to marry is determined by the law of the country which is the in- 


tended matrimonial home. 

(5) The essential validity of a contract is determined by the law of the country 
to whose law the parties in fact intended, or as reasonable men would have intended, 
to submit their transaction. 


Here we find the concepts “form,” “substance,” “procedure, 
Many more like them would be 


” 46 


capacity,” “marriage,” 
“proprietorship,” “succession,” and “contract.” 
turned up if the whole range of English conflictual rules were examined. The 
important point for present purposes is that these are all categories or classes of legal 
rules. They are not categories or classes of nonlegal facts. Hence, concrete facts 

' See 2 Freperick Pottock anp Freperrc W. Marrianp, Tue History or Enouisn Law 116, 117 
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alone cannot provide the mass of data appropriate for grouping under these cate- 
gories, since facts, as such, are legally neutral. This may be clearer if we restate the 
rules in more accurate terms as follows: 

(1) The rules for the formal validity of a marriage correspond to those of the 
law of the country where the ceremony takes place. 

(2) The rules for succession to proprietary interests over immovables, on the 
death of the owner, correspond to those of the law of the country where the im- 
movable is situate. 

(3) The rules of procedure are those of the law of the country of the court. 

(4) The rules for capacity to marry correspond to those of the law of the country 
which is the intended matrimonial home. 

(5) The rules for the essential validity of a contract correspond to those of the 

law of the country to whose law the parties in fact intended, or as reasonable men 
would have intended, to submit their transaction. 
Thus, it can be seen that only a mass of particular legal rules can supply the neces 
sary undifferentiated data for grouping under such classes as “rules for succession,” 
“rules for capacity,” and so on. There are normative or prescriptive elements in 
volved in the criteria upon which these classes depend, and concrete nonlegal facts 
are simply not appropriate data, having no such attributes, Facts, in themselves, 
cannot be “procedural” or “substantive,” though particular legal rules appropriate 
to concrete facts can be one or the other. 

We have now come to one of the most important distinctions which needs to be 


made in this analysis: that between indicative and dispositive rules of law. This re 


quires a closer examination of the nature of a conflictual rule for the choice of law. If 


we take the rule just quoted about the formal validity of marriage as an example, 
we find that it contains three elements: (i) a class of legal rules—those which deal 
with the formal validity of marriage; (ii) a class of pure fact—the country which 
is the place of the ceremony; and (iii) the prescription of legal result—that the rules 
applied in England to settle the formal validity of a marriage are to correspond to 
those of the country which was the place of the ceremony, to the exclusion of any 
other country’s principles. 

It can readily be seen why this rule is indicative or selective. In relation to a 
specific set of concrete facts, it would not itself supply the answer “formally valid 
marriage” or “formally invalid marriage”; rather, it simply refers authoritatively to 
another body of rules of law which will answer this question, These other rules 
are dipositive rules because their terms are such that, applied to particular facts, they 
will give the answer “validly married” or “not validly married,” so far as form is 
concerned. They are dispositive because they finally dispose of the problem of 
defining the personal rights and duties of the parties concerned. Conflictual choice 
of-law rules, then, enable us to choose between the alternative bodies of possibly ap 


plicable dispositive laws, but they do not themselves define personal rights and 
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duties, Rather, they contain classes of other rules—classes of dispositive rules—which 
will do so; hence, the aptness of their description as indicative or selective. 

There is only one respect in which actual concrete facts can be directly relevant 

to choice-of-law rules—or, to put it the other way around, there is only one respect 
in which conflictual choice-of-law rules can be directly applied to real facts—and 
that is for definition of the legally significant place elements those facts include. As 
we have seen, these are the only classes of straight facts which selective rules contain 
—“the country of the ceremony,” “the country which is the domicile of the parties,” 
etc. Hence, the only concrete facts which can be given a legal class or aspect by 
choice-of-law rules themselves are factual place elments, and this is simply a par- 
ticular case of the legal classification of facts discussed earlier, For instance, “domi- 
cile” is one of these peculiar legal fact-categories, being an amalgam of two types 
of factual place elements: (i) where a person intends to live, and (ii) where he has 
been or is physically present. (We need not enter upon the further refinement of 
the definition of domicile here.) English private international law determines for 
itself that these are the factual place elements legally significant for certain of its 
peculiar selective purposes. As Mr. Justice Russell tells us in the case of Re 
Annesley :"' 
. . » the question whether a person is or is not domiciled in a foreign country is to be 
determined in accordance with the requirements of English law as to domicil, irrespective 
of the question whether the person . . . has or has not acquired a domicil in the foreign 
country in the eyes of the law of that country. 


It must be emphasized that the distinction between indicative and dispositive 
rules is basic for the analysis here being developed, for if facts (other than 
place elements) cannot be classified by subsumption under indicative rules, they can 
only be classified by subsumption under dispositive ones. Now the only place fully 
dispositive legal rules can be found (in the field of personal private rights) is within 
the domestic legal system of some national state—the body of laws applied within a 
particular country to sets of facts which display no place elements foreign to that 
country. In other words, the only sources of dispositive rules capable of impressing 
legal character on “raw” facts are these domestic national legal systems. This is 
inevitably the position in a world which has not a true supernational or interna- 


tional dispositive law of private rights. 


Ill 
THE CLASSIFICATION DiLEMMA AND Steps Necessary TO CHoice or Law 


The foregoing reasoning about the classification of facts and laws brings us now 
to the central dilemma of any system of private international law. In terms of 
particular examples, it may be explained as follows: One of the choice-of-law rules 
tells us that if the formal validity of a marriage is in question, we refer to the law 


_ "Re Annesley, [1926] Ch. 692, 705. 
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of the country where the ceremony occurred; but how are we to decide that our 
concrete facts do raise the juridical question of the formal validity of marriage? 
Likewise, another such rule tells us that #f the substantial validity of a contract is 
in question, the reference is to the law of the country to which the parties intended 
to submit themselves; but how do we know that the problem is one of contract in 
the first place, so that it becomes proper to use this test of intention for choice of 
the finally dispositive law? In general terms, this basic dilemma may be stated 
as follows: We have to know the juridical nature of the real facts before our con- 
flictual rules for choice of law will indicate the governing dispositive rules or system, 
and yet only dispositive rules can define the juridical nature of the real facts for 
purposes of this choice.’* This looks like the perfect vicious circle, but a reasonable 
solution for this conundrum exists. It is true enough that analytically we must 
distinguish classification of facts and classification of laws, but, nevertheless, both 


processes are required, working in combination, to solve the foregoing dilemma. 
Properly combined, these two types of classification will produce a definition of the 
juridical question raised by particular facts, so that our conflictual choice-of-law 


rules may become operative and indicate decisively where the answer in terms of 
final rights and duties is to be found. As we have seen, neither type of classification 
is peculiar to private international law, but the manner of their employment in 
combination for the above purpose is rather unique. 

Let us suppose that a client has come to a lawyer in England with a story the 
facts of which have some connection with a foreign country. Assuming that the 
truth of these facts can be proven, how does the legal adviser decide upon the 
rights which can properly be claimed, since he can see it is possible that reference 
to foreign as well as English law may be necessary? ‘The present submission is 
that four steps are required to select and put into operation the correct conflictual 
choice-of-law rules, thus effecting a decisive reference to the national law to be used. 
This procedure depends upon the two basic premises which were developed earlier: 
(1) that legal classification of facts must be distinguished from classification of 
rules of law, and (2) that indicative or selective rules of law must be distinguished 
from dispositive rules of law. On this footing, given a set of real facts with foreign 
as well as English factual place elements, the steps necessary to legal solution are 


as follows: 


1. Determination of which national legal systems may possibly be applicable to the 
facts. 

The national legal systems possibly applicable can be determined working solely 
with the concrete facts and English private international law rules. The only cate- 
gories of facts which these rules contain are those designating the factual place 
clements which are legally significant for choice of dispositive law. Hence, by legal 


18 Rabel notices this dilemma, though he would not agree with the reasoning of the present writer 


regarding its solution. See 1 Exnsr Raper, Tue Conrricr or Laws 45-46 (1945) 
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classification of our facts in this respect, we can ascertain the presence of any con- 
necting factors which our private international law defines and uses for any type 
of problem. At this point, the whole range of the English legal categories of place 
elements must be employed, because we will not know which one of them is to be 
finally decisive until the juridical nature of our problem is revealed at a later stage. 
However, at least it is possible here, as a first step, to determine which potentially 
significant place elements are present in our concrete facts and, thus, to indicate 
the alternative dispositive national legal systems that have to be considered. Let 
us suppose, for instance, that on the facts, the domicile of the persons concerned is 
England, that their nationality is Portugese, and that the place of some of the acts 
in question was France. Domicile and the place of acts are employed as legally 
significant place elements for some questions by English private international law, 
but it does not use nationality as a connecting factor. Thus, we learn that we have 
to consider as possibly applicable the national legal systems of England and France. 
We also know that the law of Portugal can be disregarded as it has no possibility 
of being applicable. Hence, though we have not yet ascertained the juridical ques- 
tion raised by our facts, we do know this much: that it is the dispositive laws of 
England and France which must somewhow give our concrete facts legal character 


for this purpose. 


2. Provisional classification of the concrete facts by the national dispositive laws 
selected as possibly applicable. 

The next step is to submit our concrete facts provisionally for classification by 
the domestic laws of both England and France. In other words, we simply look 
ahead to the possible solutions under each of these legal systems. We must, for this 
purpose, assume the facts to be entirely domestic to England in the one case and to 
France in the other, for only thus can we be sure of submitting them to dispositive 
laws, which alone can invest them with legal class or character for purposes of as- 
certaining the juridical question they raise. A so-called “renvoi situation” is, thus, 
quite impossible at this preliminary stage. We are here concerned, then, simply 
with the ordinary process of classification of facts, which the English lawyer can 
carry out for himself in relation to English domestic law, though some French jurist 
will need to assist with the process as it relates to French domestic law. There 
will result from this the selection of all the particular English dispositive rules rele- 
vant to these facts and all the particular French dispositive rules likewise relevant 
to them. We still do not know in which respects English rather than French rules 


are going to be decisive or vice versa, out at least we have now learned what the 


alternatives are in terms of possible rights and duties in both countries. 
At this point, any one of three different situations may be revealed by a compari- 
son of the effect of the relevant and possibly decisive English and French domestic 


rules: 
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(a) the English and French rules may differ in such a way as to give different 
results in terms of rights and duties on the concrete facts concerned; 

(b) the English and French rules may differ but for their different reasons would 
give the same results on the concrete facts of the given case; or 

(c) the English and French rules may be identical in substance and hence would 
give the same results on the concrete facts concerned for the same reasons. 

In case (a), we have a conflict of laws, and obviously a choice must be made 
between them if a solution is to be reached. In cases (b) and (c), it may be said 
that there is no conflicts problem and, thus, that no choice need be made between 
these two possibly applicable sets of law. For all practical purposes, this is no doubt 
true, but as a matter of theory, it is still the principles of one country only that are 
finally applicable. At any rate, we will proceed on the assumption that we have the 
obvious case in (a). 

It should be noticed that we have now assembled a mass of particular dispositive 
rules of law, both English and French, relevant to the concrete facts, and, thus, we 
have secured the undifferentiated data for submission to a system of classification of 
Jaws. Such classification constitutes the next step in this procedure. 


3. The classification of the relevant and possibly decisive dispositive rules of law. 
The English and French dispositive rules found to be in conflict in 2(a) are now 
submitted to the categories of such laws in English conflictual choice-of-law rules for 


” 4 


classification as rules of the “form of marriage,” “the substantial validity of con- 
tracts,” “rules of procedure,” etc. As these rules are relevant to our concrete facts, 
they represent the potential legal aspect of those facts in England and France, and, 


hence, according to the manner in which they are classified, the juridical nature of 


the question raised by the concrete facts is defined. We may, for instance, find 


that the English and French dispositive rules in conflict are rules of the form of 
marriage. Our facts, then, can properly be said to raise a juridical problem or ques- 


tion of the form of marriage. 


4. The decisive choice of dispositive law, 

It is now a simple matter to select the correct choice-of-law rule, which directs 
the decisive reference to a particular country’s law for determination of the rights 
and duties of the parties. For instance, if we had discovered at stage 3 that our 
facts raised conflicts problems both of the form of marriage and the capacity to 
marry, then the English choice-of-law rules tell us that in so far as these facts 
raise a question of the form of marriage, they are to be referred to the law of the 
country which was the place of the ceremony, and in so far as they raise a question 
of capacity, the issue is to be settled by referring them to the law of the intended 
matrimonial home. In this way, where there is a conflict of relevant national laws, 
all legal aspects of the facts are effectively dealt with by the choice of one of these 
competing legal systems as decisive to the exclusion of the other or-others. 
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Thus, we have, in these four steps, a procedure which solves the central dilemma 
of classification in private international law.’* For the sake of some conciseness in 
explaining them, certain points were omitted in the foregoing discussion which now 
need to be considered. The first of these concerns stage 3, the classification of rules 
of law. If our conflictual categories of laws, such as “contract,” “tort,” and “pro- 
cedure,” are to serve the purpose of enabling us to take some account of foreign 
laws, they must be capable of comprehending not only English domestic legal prin- 


” « 


” 4 ” «6 


procedure,” and so forth, but analogous foreign legal 


ciples of “contract, 
principles as well. As Dr. Cheshire tells us: “The concepts of Private International 
Law such as ‘contract,’ ‘tort,’ ‘corporation’ must be given a wide meaning in order 
to embrace analogous legal relations of a foreign type. 
peculiar English requirement of consideration is essential in the private international 


tort, 


"14 For example, if the 


law definition of “rules of contract,” we would never do anything but apply English 
local rules of contract, and the appearance of taking account of foreign laws would 
be a mere sham. This might suggest that, in our classification of different national 
laws for purposes of choosing between then, we must rely on categories or classes 
which are defined by an international jurisprudence the concepts of which are valid 
for all legal systems. There are prominent proponents of this view, but the reasons 
for rejecting it are well expressed by Professor Gutteridge in his recent book on 
comparative law:'® 


These concepts can—it is said~—be ascertained “by the study of comparative law, which 
extracts from this study essential principles of professedly universal application—not prin 
ciples based on or applicable to the legal system of one country only.” [quoting Beckett, 
Classification in Private International Law, 15 Bur. Y. B. Inte L. 59 (1934)] . . . This 
view of the matter cannot fail to make a strong appeal to a comparatively minded lawyer. 
But it is, nevertheless, one which it is difficult to accept. To begin with, no one appears 
to have attempted to indicate any principles of this nature, and it would seem that if they 
exist, they are few in number. Nor if these principles can be ascertained, is it clear to what 
extent they would help to solve the problem of “qualifications.” In any event it does not 
appear to be feasible to insist on a solution which would demand from judges and prac 
titioners a knowledge of analytical jurisprudence and an experience of the working of the 
comparative method which few of them are likely to possess. 


The answer would seem to be, then, that we must classify by the lex fori—that 
is, that the definitions of our categories of dispositive laws must be essentially those 
of English analytical jurisprudence. Nevertheless, the English categories can be 
used to comprehend foreign laws which have no precise counterpart in England. 
In considering a particular foreign dispositive rule, an English lawyer or judge 
need only ask himself: If this foreign rule were a rule of domestic English law, how 


The writer first published these views in 1951. Sce Lederman, Classification in Private Interna 
tional Law, 29 Can. B. Rev. 3, 168 (1951). For other views of the classification problem, similar in 
important ways, see J. D. Pacconsripor, Essays on THe Conriicr or Laws 162 (1947): G. C. Cursum, 
Private INTERNATIONAL LAW 47-52, 54-Go (4th ed. 1952); and Harotp Mars, Marirat Property In 
Conriicr or Laws 68-75 (1952). 

*G. C, Cursume, Prrvare InreRNationaL Law 66 (ad ed 1947) 

'° H.C. Gurrenipor, Comparative Law 58 (1946). 
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would English jurists classify it? It is true that this technique will make specially 
searching demands on English categories of classification, but, nevertheless, it is thus 
possible for English-defined classes to comprehend nearly all foreign rules of law. 

An example may be taken from the field of contract. In France, certain gratuitous 
promises are enforceable, whereas English law does not recognize simple promises 
as enforceable unless a price has been given for them within the meaning of the 
domestic English requirement for consideration. Does this mean that French 
rules rendering certain gratuitous promises enforceable cannot be classified as rules of 
contract? Certainly not, for if there were such rules in English law, they would be 
called “contractual,” This is indicated by the fact that the Law Revision Committee 
recommended as a reform measure for the English law of contract that it should 
include rules rendering gratuitous promises enforceable (if seriously intended and 
written).’® Clearly, then, these distinguished English jurists would have no difficulty 
in classifying French rules to the same effect as “contractual” in the English sense 
for purposes of English private international law. 

Finally, in considering the classification of laws, we have to meet the argument 
that particular foreign rules cannot be considered apart from the foreign system of 
classification “native” to them, because otherwise, as Dr. Martin Wolff puts it, they 
would be falsified.” Is it wrong, then, for the English to classify a French dispositive 
rule as contractual in the English sense for their private international law purposes, 
when the French themselves classify it as delictual or tortious in their sense for some 
purpose or purposes of their own? The answer has been suggested earlier that 
the same dispositive rules may be classified in several different ways for different 
purposes, and as the purposes differ, so the various systems of classification are likely 
to differ. Furthermore, these various systems of classification have equal validity, 
and there is no natural law of any kind rendering one superior to the other. English 
private international law simply employs a system of classification devised to imple- 


ment the English policy of affording recognition to some foreign principles of law 
in some circumstances, which the English specify. For instance, consider the dis- 
positive rule that a will made by an unmarried person becomes void when that 


person marries. Looking at English law only, we find that this rule occurs in the 
Wills Act and not the Marriage Act.’* This would suggest that for domestic pur- 
poses, it is classified as “testamentary law” or “law of succession.” However, there 
is case authority to the effect that for purposes of English private international law, 


this same rule is classified as “matrimonial law." Turning now to Canada, we 


find that for purposes of the Canadian constitution, such a rule is classified as a rule 
of “property and civil rights” and, hence, falls within the legislative powers of the 


19 See G. C. Cuesuime ano C. H. S. Firoor, Tue Law or Conraacr 71 (1945) 

17 WoLrr, op. cit. supra note 6, at 155. 

1* Wills Act, 1837, 7 Win. 4 & 1 Vict. c. 26, $18, 

‘© In re Martin, [1900] P. 211; Seifert v. Seifert, 23 D. L. R. 440, 32 Onr. L. R. 433 (1914) (Ont. 
Sup. Cr. 1915). 
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provinces and outside those of the federal Parliament.” Finally, Dr. Martin Wolff 
tells us that in Germany, such a rule is deemed to belong to the “law of succession,” 
presumably for both domestic and international purposes.*" Logically, this rule is 
quite correctly classified as testamentary, or successive, or matrimonial, or as concern- 
ing property and civil rights, and its particular terms and its aptness to concrete facts 
remain the same no matter how it is classified. The decision on which of these 
alternative classifications is to prevail for a given purpose has to be made on appro- 
priate grounds of policy and justice by the legal authority in the state with the 
constitutional power and duty of decision in this respect. Thus, no falsification is 
involved in the fact that the different categories or classes of different classification 
systems may overlap so as rationally to embrace the same dispositive rule. 

Returning to an English-French situation for illustration, the main point is that 
our French jurist, as an expert witness considering concrete facts, can tell us the 
particular terms of the French dispositive rules appropriate thereto without having 
to tell us how the French would classify these rules for some purpose of their own. 
Historically, it seems correct to say that particular dispositive rules were formulated 
and in use long before there was much coherent classification of such rules for any 
purpose, domestic or international, Professors Buckland and McNair, in their 
Roman Law and Common Law, tell us that:** 

Both the common lawyer and the Roman jurist avoid generalizations and, so far as 
possible, definitions. Their method is intensely casuistic. They proceed from case to 


case, being more anxious to establish a good working set of rules, even at the risk of some 
logical incoherence which may, sooner or later, create a difficulty, than to set up anything 


like a logical system. 


Thus, in these two great legal systems, particular dispositive rules appeared first, and 
the various systems for classifying them were afterthoughts. In England, there were 
particular rules for the form of action “assumpsit” long before any general and co- 
herent conception of “contract” emerged, and the same can be said of the action 
of “trespass” in its several forms, and the concept of “tort.” This is not meant as a 
disparagement of attempts at classification; they are valuable and essential for many 
reasons, Rather, the point is that here we have historical evidence in support of the 
assertion that a particular dispositive rule of law is not falsified or distorted in any 
way simply because it is isolated from one system of classification and submitted to 
another, However, the advocates of what is called “secondary classification” seem 
to postulate that there is some natural-law necessity to give foreign systems of classi- 
fication priority over the English system in many matters in order to solve conflicts 
problems. No such necessity exists, and only confusion will result from proceeding 


* This provision occurs in the respective Wills Acts of the common-law provinces, and its validity as 
provincial law has not been challenged. This means it is classed as a rule of “property and civil rights” 
(a provincial subject) and not as a rule of “marriage” (a federal subject) for purposes of the British 
North America Act. 


*' WoLrr, op. cit. supra note 6, at 146. 
**W. W. BuckLanp ano Arnoipo D. McNair, Roman Law anp Common Law xii (1936) 
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on the false assumption that it does. There is no difficulty about using different 
systems of classification for different purposes, but confusion is certain if one at- 
tempts to use two different systems simultaneously for the same purpose, as the 
advocates of “secondary classification” seem to be trying to do, 

Very little has been said of policy considerations in the foregoing analysis of the 
legal techniques or procedures involved in private international law. Every rule of 
law expresses policy of some kind, but in connection with private international law, 
some careful distinctions should be made. Given a novel situation having factual 
connection with two or more countries, the legally significant connecting factor for 
the juridical question raised has to be chosen or compounded from these factual 
points of contact by the judge confronted with the need to formulate a new indica- 
tive rule. In effect, he should ask himself which of the countries concerned has the 
most important interest in the result—which country is most closely concerned with 
the result. Then, the factual connecting factor which will consistently point to this 
particular country in such matters should be selected as the legally significant one, 
and, thus, a judge-made rule to that effect would emerge as a new precedent. For 
instance, Dr, Cheshire argues that the policy behind the choice of “the intended 
matrimonial home” as the legally significant connecting factor for “capacity to 
marry” is simply that that country is the one most closely concerned with the sub 
stantive marital standards to which the man and woman concerned should conform. 
Hence, it is sensible and just to frame the choice-of-law rule so that it will impose 
234 


the laws of that country upon them.** The “proper law of the contract” doctrine 


of England and the Commonwealth countries is (on its objective side) an even more 


apt illustration. This, then, is the ordinary type of policy decision which lies behind 


the formulation of an indicative rule of private international law and which such 
rules embody and express once authoritatively formulated, whether by a judge or a 
legislature. 

This ordinary indicative type of policy decision has to be distinguished from the 
substantive policy considerations which govern the formulation of national dispositive 
laws themselves by judges or legislatures. For England, for example, monogamy is 
deemed desirable and right in marital relations, and, hence, English domestic laws 
permit only monogamy. By contrast, in India, polygamy is regarded as proper, and 
certain domestic Indian laws are to that effect. However, in framing a choice-of-law 
rule for an international marital situation touching both England and India, ordi 
narily the policy issue is not whether monogamy is right and polygamy is wrong or 
vice versa; rather, it is simply the question which country has the more important 
interest in the marital standards of the people concerned, whatever may be the sub 
stantive matrimonial policy expressed in that country’s domestic laws. Every time 
foreign laws differ from English ones on a given matter and, nevertheless, are given 
effect in England in a particular case, English substantive policy embodied in English 
domestic laws is to that extent displaced by the foreign substantive policy embodied 


** CHesHiRe, Op. ct. supra note 13, at 295-318. 
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in the foreign domestic laws. To effect this result in appropriate circumstances is the 
purpose of private international law. The only alternative is the intolerant and 
parochial one that “whoso comes to Rome must do as Romans do.” 

Even so, tolerance cannot be unlimited, and, thus, we find that as an extraordinary 
matter of ultimate reservations, substantive policy considerations do enter directly 
into some choice-of-law problems, “Public policy,” as usually conceived in this 
regard, defines certain fundamentals implicit in our substantive laws and legal insti- 
tutions and forbids the adoption by operation of our choice-of-law rules of any 
foreign laws which would work results repugnant to these basic concepts. The 
problem arises because our indicative rules, when they refer us to the laws of a 
foreign country, refer us to those laws, whatever they may be, at the material time. 
In this way, they rather call for a step in the dark. What ultimate public policy 
requires us to do is to look before we leap, and we are restrained from “taking off” 
if the results would be too unpalatable. For example, where Russia was the in- 
tended matrimonial home, England would have no objection to giving effect to a 
Russian rule that persons under 20 years are incapable of marriage, though the 
English age of capacity is lower. But it might be very different with the recent Soviet 
decree that Russians are incapable of marrying any foreign nationals. This would 
likely be deemed a basically repugnant type of discrimination. 

It is not the ultimate or extraordinary public policy here that is an “unruly 
horse”; rather, the unruly horse is the uncertainty of substantive result implicit in our 
indicative rules, because they require us prima facie to adopt the laws of a foreign 
country at the material time, whatever their effect might be. The public policy 
reservation on the operation of these rules, then, is not the unruly horse, but the 
checkrein on the beast. 

A further and very important point about classification of laws remains to be 
examined, It was said earlier, in this regard, that certain differing categories of 
different classification systems may logically overlap so as rationally to embrace 
the same dispositive rule. What must now be appreciated is that this can and does 
occur also between some of the classes or categories of a single classification system. 
Refinement of an example already used may make this more clear, Let us suppose 
that A and B marry in Redland, where both have been and continue to be domi- 
ciled. A owns Blackacre, situated in Whiteland. A had executed a prenuptial 
will leaving Blackacre to X. A dies. Redland has the domestic dispositive rule 
that marriage revokes a prenuptial will of either spouse, but Whiteland has no such 
rule. The will was formerly valid by the domestic laws of either country, and in 
the absence of a valid will, the laws of either country would give Blackacre to B. 
B and X contest for Blackacre before a Whiteland court. The Redland rule quoted 
is logically relevant and has the possibility of being legally decisive. Moreover, as 
it embodies the only respect in which the relevant dispositive laws of Whiteland and 
Redland differ for these facts, it represents the only conflicts problem to be dealt with. 
Hence, classification of this Redland dispositive rule under the Whiteland conflictual 
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system is necessary to define and resolve the juridical question in the Whiteland 
court. But suppose that we find that the Whiteland conflictual system contains the 
following two indicative rules: (i) succession to proprietary interests in immovables, 
inter vivos or on death, is governed by the law of the country where the immovable 
is situated; and (ii) all matrimonial rights and duties of spouses, either inter vivos 
or on the death of one spouse, are determined by the law of their domicile as mar- 
ried persons at the material time. Now, is the Redland dispositive rule in question 
to be characterized as a rule of succession to proprietary interests in immovables, or 
is it a rule defining matrimonial property rights of spouses? In the former case, 
rule (i) operates and points to Whiteland, the antenuptial will is valid, and X owns 
Blackacre. In the later event, rule (ii) operates and points to Redland, the will is 
void, and B is the owner of Blackacre. Logically, the rule to be classified is as much 
a rule of land succession rights as it is a rule of matrimonial rights. But how is 
the Whiteland court to choose between these semantically equal alternatives? 

At this point, analytical reasoning ceases to help. It becomes functus officio in 
having displayed the alternatives. To effect a choice between them, considerations 
of value and purpose must be introduced, which is another way of saying that 
reasons of policy must now govern. As was said, the basic purpose of a conflictual 
system is conflict avoidance in the sense that the persons involved in a set of inter- 
national facts should enjoy the same legal position on those facts in each coun- 


try in truth connected therewith. The nature of each country’s conflictual rules 


indicates the terms on which it considers this uniformity of result should be sought, 
not only by itself, but by others as well. (Whether other countries are respectively 
found to agree when the nature of their conflictual rules is examined is another 
question, to be explored later.) But when the indicative rules of a single conflictual 
system are ambiguous because of overlapping categories for the classification of 
laws, as in the example given, what is the policy question involved? In this 
position, the Whiteland court must ask itself; Which is the more important of 
the two juridical aspects presented by this dispositive rule about revocation of 
a prenuptial will, the aspect of land ownership or that of matrimonial rights? 
In other words, where one must choose, is it better to pursue international uni- 
formity of result for particular juridical martimonialdand issues on the basis of 
situs (the land rights connecting factor) or domicile (the matrimonial rights con- 
necting factor)? If one makes the latter decision, in favor of the matrimonial 
classification and domicile, this necessarily means that one judges the policy behind 
domicile as a connecting factor to be more appropriate for matrimonial-land ques- 
tions than the policy behind situs as a connecting factor. Uniformity of result, in 
the sense explained, can be sought on either basis, but the question is, on which terms 
is it preferable to have it come, situs or domicile? Domicile of spouses should point 
to the country with the greatest social and moral interest in the substantive terms of 
their legal relations. Situs of land points to the country which, as a practical matter, 
has the last word on the enforcement of the land rights in question, and which, of 
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course, also has very real social and economic interest in the substantive terms on 
which such a parcel of land is to be held. The foregoing assumed decision in favor 
of the greater significance of the matrimonial aspect (classification) amounts to de- 
ciding that the state of matrimonial rights (laws) in general is more important than 
the state of land ownership rights (laws) in general, and, hence, in these circum- 
stances, domicile is to be preferred to situs in private international law. This means 
that possible impracticability of enforcing matrimonial rights respecting land is to 
be risked in order to refer this issue, along with all other types of matrimonial issues, 
to the dispositive law of the country of domicile. 

Lest it be considered that too much of this reasoning rests upon a single example, 
there are others. In discussing the classic English case of Cammell v. Sewell,?' Dr. 
J. H. C. Morris asks why, for conflictual purposes, were those facts considered to 
involve a juridical issue of “ownership” rather than “tort” ??° 
There is one tort to which the courts seldom apply the law of the place of tort, and that 
is the tort of conversion, That this is so abundantly appears from typical leading cases. 
In Cammell v. Sewell, lumber belonging to P, an Englishman, was shipped to England 
from a Russian port on board a Prussian ship. The ship was wrecked off the coast of 
Norway and the master sold the lumber to D, a Norwegian, in circumstances which con 
ferred a good title on D by Norwegian but not by English law. D brought the lumber 
to England and refused to deliver it to P on demand. P brought an action of trover 
against D in England, claiming damages for conversions. The action was dismissed on 
the ground that D’s Norwegian title prevailed. Yet the conversion (demand and refusal) 
undoubtedly took place in England. 


In terms of this present analysis, the classification problem for the English court 
in Cammell v, Sewell under the English conflictual system was whether the relevant 
English dispositive rules concerning conversion of chattels were to be classed as 
“proprietary” or “tortious.” Semantically, all you can say is that these dispositive 
rules are either or both. Conversion in the common law is the flouting of title. The 
English court, in effect, decided that the proprietary aspect of these rules was more 
important than their tortious aspect and, hence, decided title by Norwegian law. 
Accordingly, the general point of critical importance that emerges from the fore- 
going is that, because of the logical bivalence or polyvalence of dispositive laws for 
classificatory purposes, even within a single classification system, one never achieves 
“the exact disjunctions of a perfect logical scheme.”** True enough, priorities be- 
tween overlapping categories for classification of laws may be established by prece- 
dent (no doubt Cammeil v. Sewell does this in England for conversion of chattels), 
and the scope of such categories may be thus refined and particularized to eliminate 
some ambiguity. Nevertheless, it is submitted that some overlapping inevitably will 
remain. The bivalence or polyvalence of particular dispositive rules for classificatory 


purposes will always assert itself in some degree as an intractable element, even 


** 5 H. & N. 728, 157 Eng. Rep. 1371 (Ex. 1860). 
*° Morris, The Proper Law of a Tort, 64 Harv. L. Rev. 881, 886 (1951). 
** Viscount Haldane, L. C., in John Deere Plow Co. Ltd. v. Wharton, [1915] A. C. 330, 338-39. 
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within a single conflictual system, Not much attention has been paid to this factor 
in private international law, but its nature has been much more fully appreciated 
and explored in the constitutional law of federal states, where the same kind of 
system for classification of dispositive laws has to be employed to distribute legislative 
powers between a central legislature on the one hand and state or provincial legisla 


tures on the other.” 


IV 


ConrLict AVOIDANCE AND THE PROBLEMS OF THE COMPREHENSIVE REFERENCE 
TO Foreign Law 

As has been said, the basic policy of a national conflictual system is to effect a 
general uniformity of result in different countries in a given international situation, 
such uniformity to be on the terms of the dispositive law of the country with the 
greatest interest in the legal relations at issue for the persons involved. When an 
English court under the English conflictual system turns to French dispositive law 
to determine the essential validity of a contract, it does so in the hope that a French 
court would agree that France is the country most closely concerned and would 
likewise apply French dispositive law to determine the same issue. There is, of 
course, no way the English courts, or Parliament for that matter, can ensure this 
result in framing English rules for choice of law. They can but hope that a French 
court would be directed by French conflictual rules to the same effect. In any 
event, to treat this English reference to French law as embracing French dispositive 
law only is the logical culmination of the conflictual technique and procedure that 
has been analyzed in the preceding parts of this article. As we have seen, it was, 
in part at least, the possible decisiveness of the French dispositive rules found to be 
relevant to the facts in the first place that caused the English court to determine that 
the juridical question for it was one of the essential validity of a contract. If, then, 
the appropriate English connecting factor for this type of question points to France, 
that surely should mean that the relevant French dispositive rules are now to be 
decisive of the issue, to the exclusion of the corresponding rules of any other 
country. It appears that Dr. Cheshire would agree, for he says:** 
It is illogical that a selective rule concerned with a given situation should be abandoned 
in favour of a foreign rule of selection concerned with the satne situation, If this is to be 
done, then rules for the choice of law become to a large extent meaningless.... A rule 
of selection which selects another rule of selection is no doubt possible, but to attribute 


this character to a rule for the choice of law is scarcely sensible. 


Nevertheless, the comprehensive reference to foreign law, that which includes 
the foreign conflictual] system, has, at times, been judicially sanctioned.” Space does 


27 The writer has expounded his views on the classification of laws and the federal constitution of 
Canada in an essay entitled Classification of Laws and the British North America Act, in Leoat Essays 1 
Honour or Arruur Moxon 183 (1953). 

2" CHESHIRE, Op. Cit. supra note 14, at 94. 

2° See Re Annesley, [1926] Ch. 692; Re Ross, [1930] 1 Ch. 377; Re Askew, [1930] 2 Ch. 259; 
Re O'Keefe, [1940] Ch. 124; Re Duke of Wellington, [1947] Ch. 506, [1948] Ch. 118 
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not permit full development here of the problems that then arise,®® but they may be 
briefly mentioned. Such a comprehensive reference, ¢.g., by an English court to 
French law, raises the possibility of a conflict of conflict rules if it happens that the 
appropriate French conflictual rule differs from the English one in a manner critical 
for the situation of fact under review. Conflictual rules relevant to the same interna- 
tional situation of fact may differ in their categories for classification of dispositive 
laws or their connecting factors or both. A renvoi dilemma (a sterile oscillation 
of references between the two conflictual systems) may then be set up, and for this, 
no rational or predictable solution is really possible. Further, if the conflicting con- 
flictual rules differ in their respective categories for the classification of laws, then 
the problems of secondary classification, so-called, present themselves, whether or 
not there is renvoi, Rabel says secondary classification means “characterization by the 
In this 


lex fori for choice of law—characterization by the foreign law once chosen.” 
writer’s opinion, secondary classification is quite impossible as an element in the legal 
technique of a conflictual system.** Two different systems of classification of laws 


cannot be used simultaneously for one and the same purpose. When and how 
and why are the English to give the French system of classification priority over their 
own in attempting to effect conflict avoidance in the sense explained? There just 
are no satisfactory answers. Renvoi dilemmas and problems of secondary classifica- 
tion, when they occur, are pathological in significance. They indicate that the limits 
of effectiveness of the national conflictual system of the forum have been left 
behind. The comprehensive reference is quite haphazard and unpredictable in its 
effects, and, hence, it is simply not a feasible legal indicative technique. 


V 
Tueortes or THE Nature or Private INTERNATIONAL Law—ConcLusIONS ABOUT 
Conriict or AvoiwaNnce BY INTERNATIONAL AGREEMENT 

We may now conclude that, so long as conflict avoidance is being attempted 
purely at the national level, each country should stay with its own classification 
system and make no reference whatever, at any stage, to a foreign conflictual system. 
Though the results be far from perfect, this represents the best chance for effective 
conflict avoidance under a national indicative system. In effect, each country, in its 
conflictual system, announces the terms on which it will itself refer to foreign 
dispositive law to attempt conflict avoidance and then hopes for reciprocity. The 
English conflictual rule that the right to divorce should be settled in accordance 
with the dispositive law of the country of domicile of the spouses, in effect, says 
that, in the English view, the country of domicile is the one most closely concerned 
on social and moral grounds with this type of legal issue, and, hence, it is the English 
hope that all countries would be willing to proceed on the basis of domicile for such 


"The writer's views in this respect are much more fully set out in Lederman, supra note 13, at 


168 ef seq. 
"1 Raper, op. cit. stipra note 12, at 65. 
** It seems Dr. Marsh agrees. See MArsH, op. cit. stpra note 13, at 85-91 
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juridical issues. This hope or expectation suggests how valuable true uniformity of 
national conflictual systems would be. Such uniformity would prevent prenatally 
secondary classification and renvoi dilemmas. Moreover, it would give real assurance 
of the same legal results on international facts in the different countries concerned on 
the basis of the dispositive law of that one of them agreed to be the one with the 
greatest interest in the state of the legal relations at issue. If both England and 
France say that title to a chattel is to be determined by the law of the country where 
the chattel was situate when the transaction alleged to concern its title occurred, and 
both countries mean the same thing by “title,” “chattel,” and “situs,” then uniformity 
will result in the legal state of title on terms of the dispositive law of the country 
of situs at the material time. This should be so whether the question is put to an 
English or a French court. Of course, uniformity of the national dispositive laws 
themselves would be the ultimate in conflict avoidance, but, except to a limited 
degree, this is not a practical goal. On the whole, citizens of national states will tend 
to insist both on maintenance of their own respective dispositive laws, and on un- 
fettered national legislative power to alter them unilaterally. And so, while there 
have been some notable examples of negotiated uniformity of dispositive laws be- 


tween different countries, this does not seem to present a solution of really wide 
scope or range in the near future. Instead, the comprehensive solution for conflict 


avoidance would seem rather to be uniformity of the various national conflictual 
rules so that, in effect, there would be one overriding indicative system really worthy 
of the title “private international law.” How much uniformity is there now in this 
respect, and what steps are necessary to bring about more of it? Might more uni 
formity come as an all-pervasive natural law on the subject is progressively un- 
covered by comparative studies, or is conscious and painstaking effort at international 
agreement necessary ? 

In attempting to answer these questions, it is necessary to look briefly at the two 
principal theories current about the nature of our present systems of private interna- 
tional law. These are known as the “vested rights” theory and the “local rights” 
theory. Professor Beale has stated the “vested rights” theory as follows: “A right 
having been created by the appropriate law, the recognition of its existence should 
follow everywhere. Thus an act valid where done cannot be called in question any- 
where.”** Accordingly, it is admitted that the operation of national laws is terri- 
torial in scope, but it is said that rights, once vested by the appropriate law, can, in 
effect, walk abroad with their owners and must necessarily be accorded recognition 
by other territorial legal systems. Thus, Dr. Schmitthoff, a modern advocate of this 
theory, speaks of “the distinction between foreign law which is not entitled to en- 
forcement in the English jurisdiction, and rights created by that foreign law, which 
generally are protected by the English courts.”** So, not only are rules of private 
international law necessary to define the various legal aspects of concrete facts and to 


** . Josepu H. Beare, A Treatise on THe Coneiicr or Laws 1969 (1935) 
**C. M. Scnmrrruorr, A Texrrnoox on roe Enoutrsn Conrricr or Laws 10 (2d ed. 1948) 
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assign them to their appropriate territorial legal systems, but this theory goes further 
and necessarily presumes that there are universal and uniform tests valid for all 
national legal systems whereby this task of definition and allocation can be imple- 
mented, This must be so if one country is under compulsion to recognize rights 
“created” or “vested” by another. Such principles, if they existed, would need to 
take one of two forms: they might be part of a genuine international law binding 
all countries; or they might be embodied in universally valid principles of legal 
logic the consistency of which was compelling enough to control the content of the 
various national systems of private international law. ‘This latter view is really a 
natural-law conception. However, either way, the basic postulate of the pure “vested 
rights” theory is that conflictual choice-of-law rules are part of a supernational 
system which is uniform for all countries and binding on all countries. 

In contrast to this, we have what has been called the “local rights” theory, 
brilliantly advocated by Professor W. W. Cook*® and accepted by Dr. Cheshire.” 
It is to the effect that a legal right is completely the creature of a particular national 
legal system, and, thus, the right, as such, cannot exist in any legal sense outside 
the territory where the legal system that creates and maintains it is operative. Ac- 
cordingly, this theory asserts that the only rights which exist and are enforceable 
in England are rights created by English law. But, when confronted with facts 
having foreign features, the private international branch of English law frequently 
does accord some significance to relevant foreign principles of law to the extent 
that it is consistent with English ideas of policy, convenience, and justice so to do. 
Thus, where a set of facts has certain connections with France, English private 
international law, on some legal aspect of the facts which it defines, may operate so 
as to create an English right as closely equivalent as possible to that which the 
French law would confer in France on the same facts. This does not mean that 
French rights as such cross the channel with their owners and must then be ac- 
corded recognition in England. Neither does this theory postulate supernational 
and uniform conflictual choice-of-law rules. Rather, the “local rights” theory asserts 
that each national state controls for itself the content of its own private international 
law. Hence, conflictual rules of the various national states will often differ, and uni- 
formity in this respect, when it occurs, does so for historical or conventional reasons, 
i¢., because certain different countries have a common legal inheritance or have 
specifically agreed on some uniformity of conflictual rules. 

From all that has been said hitherto, it is apparent that the present writer accepts 
the “local rights” theory as the more accurate hypothesis explaining the present posi- 
tion. Nevertheless, the “vested rights” theory does assert correctly what must be 
the basic policy or purpose of any conflictual system—that persons involved in in- 
ternational situations of fact should be able to enjoy the same legal relations in all 
countries touched by those facts. The uniformity of conflictual systems this theory 


*° Cook, op. cif. supra note 5, at 20, 21. 
** Cresnine, op. cit. supra note 14, at 54. 
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postulates embodies this view of policy and purpose. But jurists advocating the 
“vested rights” theory are wrong to assert either that we necessarily have such uni- 
formity now or that a natural uniformity will emerge as soon as a sufficient number 
of lawyers, judges, and jurists immerse themselves in relevant comparative juridical 
studies. As we have seen, there is no one “natural” classificatory system for dis- 
positive laws. Neither is it obvious which of several possible connecting factors 
is the most appropriate one for this or that type of juridical question, Uniformity is 
the great desideratum, but except to the extent that it obtains now between different 
jurisdictions for historical reasons, it must be consciously and painstakingly contrived 
by international agreements or conventions of some kind. The attempt in this 
article has been to reveal the elements that would necessarily be involved in the task 
of reaching international agreements effective to this end, and now, by way of 
conclusion, they may be recapitulated in a summary way. 

An international agreement that seeks to establish effective uniformity of national 
conflictual systems must take account of the following considerations: 

(1) There must be agreement in detail on the policy issues of a conflictual 
system. One must determine which classes of legal relations (dispositive laws) are 
to be employed and then, in respect of each of these classes, which connecting factor 
would consistently point to the country with the greater or greatest interest in the 
state of the legal relations of the persons concerned. Specific examples of these 
policy problems have already been given. Suffice it to say at this point that mere 
verbal identity in conflict rules is not enough. Each uniform rule needs to express 
real agreement reached after facing the basic issues of policy involved. The main 
purport of this article is that such agreements are not only possible, but necessary, 
and that they are not inhibited by any “natural” priorities for this or that classifica 
tion system or connecting factor. Uniformity can be and, indeed, must be con 
sciously contrived, except, of course, where it already obtains for historical reasons. 
Even in the latter event, it may well be desirable to have uniformity on new in 
dicative rules rather than on the old basis. 

(2) There must be some agreed limitation on the extraordinary public policy 
reservations that have been described. When one of these reservations arises under 
national auspices, it renders inoperative the relevant national conflictual rule which 
would refer the matter concerned abroad and compels decision on the basis of the 
national dispositive law of the forum. This is so, as we have seen, because there 
are some legal relations where the substantive policy of the local dispositive law is 
deemed so fundamental that it is not permitted to give way by ordinary conflictual 
principles to foreign solutions that are too far inconsistent with the local one. 
Clearly, a discretionary exception of this kind in national hands could go far to 
nullify the effective operation of an agreed uniform system of private international 
law. 

(3) The classification categories for dispositive laws adopted for an agreed 
uniform system should be technically as scientific as possible, in the sense that the 
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overlapping of categories is held to a minimum. Nevertheless, the bivalance or poly- 
valence of individual dispositive rules themselves will be manifest to some degree 
within the classificatory scheme of any conflictual system. Anyway, agreement might 
not be possible on the analytical scheme that holds the best promise semantically of 
eliminating the overlap of categories. Something less than the best, in this respect, 
might have to be accepted to get agreement at all. As has been said, this intractable 
element in indicative technique has been little noticed in private international law, 
though clearly recognized in the jurisprudence of federal constitutions. To revert 
to the example about matrimonial property given earlier, England and France might 
entirely agree in attributing matrimonial rights to domicile and land rights to situs, 
and yet they might still differ in classifying the rule that “marriage revokes a pre- 
nuptial will of either spouse.” England might call it a rule of land rights, while 
France called it a rule of matrimonial rights. This would not mean that they 
differed in their substantive definitions of these two conflictual rules—just that 
they differed on which was the leading feature of a dispositive rule that is a rule 
both of matrimonial and land rights. 

The foregoing three points suggest certain further conclusions. In the first place, 
effective operation of an agreed uniform conflictual system would seem to require 
that all countries under the system submit themselves to a common, authoritative, 
and highly qualified tribunal of interpretation. To this tribunal, appeal might be 
taken from national courts when an important issue on the meaning of the agreed 
conflictual rules arose. This would ensure that verbal identity would also be sub- 
stantial identity of definition. Also, it would mean that specified limits on extraor- 
dinary public policy reservations would receive common and restrictive interpreta- 
tion. Furthermore, only such a tribunal could eliminate the ambiguity introduced 
by the bivalent or polyvalent character of most dispositive rules. Authoritative in- 
terpretation—one single final voice—is the only good answer, as a matter of legal 
technique, to this last problem. For all these reasons, then, international agreements 
looking to conflict avoidance in the sense explained should provide for such a tri- 
bunal. 

The second of these concluding points is simply that progress along the lines 
envisaged here clearly means much study of comparative law, or, if you prefer, of 
comparative legal science and philosophy. The need to agree upon a common classi- 
fication system for dispositive laws makes this obvious, But if the student of com- 
parative jurisprudence pursues the will-o-the-wisp of the one naturally valid set of 
conflictual rules, his contribution to conflict avoidance will be distorted and limited. 

Finally, as has been noted, there is a significant degree of uniformity of national 
conflictual systems by reason of common legal inheritance. This is particularly true 
between common-law jurisdictions of the British Commonwealth, not only because 
of legal history, but also because the leads given by the English courts in private 
international law have been widely followed in the Commonwealth. Indeed, it is 
interesting to speculate just to what extent this sort of historical uniformity has 
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really made the conflict avoidance game worth the candle at the national level. In 
any event, such historical uniformity is very valuable, and there should be much 
hesitation over changes that would impair or destroy it. Unilateral national change 
of common-law rules, or international agreements partial as to contents or parties, 


might easily do more harm than good as far as effective conflict avoidance is con- 


cerned.*? 


*™Dr. E. J. Cohn, in an article entitled Domicile—Convention and Committee, 71 L. Q. Rev. $62 
(1955), foresees serious difficulties in connection with the Draft Convention to Regulate Conflicts be 
tween the Law of Nationality and the Law of Domicile, accepted at The Hague in 1951. He detects 
a failure to agree fully on the meaning of domicile so far as England is concerned and analyzes the 
prospective unfortunate consequences of this. 
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